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BILLS OF PEACE WITH MULTIPLE PARTIES 


HE King of Brobdingnag gave it for his opinion that, “ who- 

ever could make two ears of corn, or two blades of grass to 
grow upon a spot of ground where only one grew before, would de- 
serve better of mankind, and do more essential service to his 
country than the whole race of politicians put together.” In mat- 
ters of justice, however, the benefactor is he who makes one law- 
suit grow where two grew before. A potent device for this purpose 
is the bill of peace in equity. Questions of law or fact which would 
otherwise be tried over and over can by this means be determined 
once for all in a single proceeding. This avoidance of multiplicity 
of suits saves the parties from needless expense and vexation, 
economizes the time of judges and jurymen, and frees the dockets 
for the affairs of other litigants. 

Bills of peace may be roughly divided into two groups. In the 
first, there are several persons (conveniently called the multitude) 
on one side of a controversy, and one person (whom we may call 
the adversary) on the other side. Each member of the multitude 
threatens litigation or is engaged in pending litigation with the ad- 
versary, and these parallel litigations involve one or more com- 
mon questions of law or fact, or both. The multitude are not joint 
obligees or obligors, so that they can not join or be joined in one 
common-law writ. In the second group, there are only two parties 
with numerous parallel litigations between them. This article will 
consider only cases in the first group where there are multiple 
parties. No attempt will be made to cite all the cases or consider 
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all the important situations, but the main tests applied by the 
courts will be examined and some conclusions reached as to the 
principles which may usefully be preserved. 

It will be helpful to give at the outset the facts of two cases 
which are typical of two frequently recurring situations in which 
bills of peace are sought. In the recent case of Georgia Power 
Co. v. Hudson,‘ a Georgia corporation maintained a dam on a river, 
impounding the water and releasing it from time to time according 
to business necessities, letting loose a much greater volume at cer- 
tain hours of the day than at others. Citizens of South Carolina 
who were riparian owners below the dam instituted actions for 
damages in the state courts, alleging that the interference with the 
natural flow of the river injured their farms and crops by over- 
flowing bottom lands, filling up drains, and deadening the current 
in creeks and ditches, thereby causing their land to become satu- 
rated with water and unproductive. The corporation filed a fed- 
eral bill of peace, seeking to have its rights determined in one suit 
and to enjoin the various damage actions at law. The petitioner 
alleged that it was rightfully operating its dam and that numerous 
suits would involve great inconvenience and expense. Here the 
adversary was a defendant at law in tort actions brought by the 
multitude. 

The adversary may, however, be a person who would be plaintiff 
in numerous lawsuits against each member of the multitude. This 
was the situation in Bailey v. Tillinghast.2 The shareholders of a 
national bank with $200,000 capital voted to increase its capital by 
$300,000. After $150,000 of the new stock had been subscribed, 
the bank became financially embarrassed, and the vote was modi- 
fied to authorize an increase of only $150,000, which was duly cer- 
tified by the comptroller of the currency. Three months later the 
bank was closed, and an assessment of sixty-one dollars was levied 
by the comptroller on each share, including the newly subscribed 
shares. Some of the subscribers to new stock objected to paying 





1 49 F.(2d) 66 (C. C. A. 4th, 1931). Relief was denied partly for want of 
equitable jurisdiction; and partly because none of the state actions at law involved 
three thousand dollars, and because § 265 of the Judicial Code was held to prevent 
the injunction of pending state suits, which was essential to an effective bill of 


peace. 
2 99 Fed. 801 (C. C. A. 6th, 1900). The bill was held not demurrable, and the 


assessment was held valid. 
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this assessment on the ground that the modified increase of capital 
was invalidly authorized so that they had never become stock- 
holders. The receiver of the bank thereupon filed a bill in equity 
against forty-six protesting subscribers to recover the assessments. 
Here, it will be observed, separate actions at law were not pending 
but only possible. 

In both of these cases the basic dispute between the adversary 
and each member of the multitude could have been settled in a law 
court. Each such separate suit sought or would have sought the 
recovery of money and nothing else — no injunction, specific per- 
formance, or other relief outside the competence of a jury and a 
judge sitting at law. No equitable right or title was involved. The 
only reason for coming into equity was that it could settle in a 
single suit the common question: — was the maintenance and use 
of the dam a legal wrong to a lower riparian owner? was a sub- 
scriber to the new stock a shareholder? The alternative to a bill 
of peace was a large number of actions at law, in each of which 
this common question might be disputed over and over again by the 
adversary and the particular member of the multitude concerned. 
The same witnesses would be repeatedly called, the same arguments 
repeatedly made, and each successive case must receive fresh con- 
sideration by court and jury. The doctrine of res judicata would 
not apply to make the first judgment binding in the later suits. If 
one member of the multitude lost the first suit, this would not bind 
the next member, because he was not a party previously and was 
not in privity with the defeated riparian owner or subscriber. If 
the adversary lost the first suit, he could still contest the other 
suits because, although he at least has had his day in court, a judg- 
ment binds neither party unless it binds both parties.* Of course, 
repeated defeats by one side might eventually discourage further 
lawsuits; later juries would learn, in some way or other despite all 
rules of evidence, how previous juries had decided; and a judicial 
decision on a common question of law would form a precedent for 
later cases especially if decided by a court of last resort. How- 
ever, this process of a practical smothering of repeated suits may 





3 See Railroad Co. v. National Bank, 1o2 U. S. 14, 21 (1880); Bigelow v. Old 
Dominion Copper Co., 225 U. S. 111, 127 (1912); Nelson v. Brown, 144 N. Y. 
384, 390, 39 N. E. 355, 356 (1895); 1 FREEMAN, JuDGMENTS (sth ed. 1925) 
8§ 428, 429; 1 GREENLEAF, EveNce (16th ed. 1899) § 524; (1924) 34 C. J. 988. 
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take some time and does not always operate fairly. The whole 
multitude ought not to suffer because the first members who hap- 
pen to get into court are those with the weakest cases or the poorest 
lawyers. Consequently, unless the first lawsuit seems likely to be 
the last,* the courts should do their best to settle the dispute in one 
proceeding in which the whole multitude can participate on one 
side together. At common law this was impossible. Persons who 
were not joint obligees or jointly liable could not be united on one 
side of a case either by the writ or by court action. 


“Unless otherwise provided by statute, the conditions ordinarily 
prescribed as authorizing, and essential to authorize, a consolidation of 
actions at law are that the different actions shall be pending in the 
same court at the same time, between the same parties, and involving 
substantially the same subject matter, issues, and defenses.” ° 


Since the parties to the parallel actions at law by or against the 
multitude are by hypothesis different in each action, this alone 
prevents common-law consolidation apart from other frequent ob- 
stacles subsequently to be considered. The only way out with- 
out legislation was guasi-consolidation (also called a consolidation 
rule), originated by Lord Mansfield® to handle several suits 
against as many insurers for asingle loss. The law court stayed all 
the pending actions at law except one, and allowed that to proceed 
against one insurer as a model suit, the result of which bound the 
other insurers and perhaps the insured. But everybody had to 
agree to be bound, so that multiplicity of suits could not be avoided 
when the adversary or some of the multitude rejected this remedy. 

Nothing in the nature of things prevents a law judge from doing 
much more to bring about a convenient unification of parallel suits 
pending in his court between different parties, and ccdes or prac- 
tice acts often give him this power. Thus a federal statute 
provides: 


“When causes of a like nature or relative to the same question are 
pending before a court of the United States . . . , the court may make 





4 Cf. Boise Water Co. v. Boise City, 213 U. S. 276, 286 (1909). 

5 (1914) 1 C. J. 1124. 

6 Hodson v. Richardson, 3 Burr. 1477 (1764); McGregor v. Horsfall, 3 M. 
& W. 320 (1838) ; see Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285, 292 (1892); 
(1914) 1 C. J. 1139. 
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such orders and rules concerning proceedings therein as may be con- 
formable to the usages of courts for avoiding unnecessary costs or delay 
in the administration of justice, and may consolidate said causes when 
it appears reasonable to do so.” * 


Under such statutes a law court may consolidate separate actions 
by or against several persons,° or may stay all numerous suits but 
one and make that a test case.° 

Still, even with these statutes, many situations arise which a law 
court can not handle. First, a law judge can control only the cases 
pending in his own court. Sometimes the parallel actions have 
been brought in two or more different law courts, neither of which 
can consolidate or stay the actions in another court. Sometimes 
actions are threatened but not yet pending, and a law court can 
not readily head off future litigation. In contrast, an equity court 
can reach all the parties in the state and enjoin them from starting 
or pressing actions anywhere, or can enjoin all the actions except 
one. Secondly, if the parallel suits involve, not only the questions 
common to them all, but also independent questions which differ 
in the various suits, consolidation may become undesirable for 
practical reasons. Suppose, for example, that in Georgia Power 
Co. v. Hudson *° the power company sets up agreements with X, Y, 
and Z, some of the members of the multitude, permitting the dam. 
X denies the authority of his agent to execute the agreement; Y 
attacks his agreement for want of consideration; Z maintains he 
was induced to sign by fraud. In addition, the claim of every 
member of the multitude raises a separate problem of damages, 
which may involve conflicting testimony or difficult questions of 
law. Now, assume that all the suits were consolidated into one 
legal action. The jury might easily find itself bewildered by the 
necessity of keeping all these independent disputes in mind and re- 





7 28 U.S. C. $ 734 (1926), derived from 3 Stat. 21 (1813). The states have 
similar legislation. See Pomeroy, Cope Remeptrs (5th ed. 1929) §§ 357-68; Scorrt, 
Cases on Civiz ProcepurE (1919) 133N., 165. 

8 Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285 (1892) (suits against three 
life insurance companies on three policies, defense that the insured did not die) ; 
Diggs v. Louisville & N. R. R., 156 Fed. 564 (C. C. A. 6th, 1907) (three suits 
against railroad for wrongful deaths of three persons from same cause). 

® Bennett v. Bury, 5 C. P. D. 339 (1880) (38 actions by 38 plaintiffs against 
directors of a company). 

10 49 F.(2d) 66 (C. C. A. 4th, 1931). 
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membering the court’s instructions upon each distinct claim. An 
equity judge is much more accustomed than a jury to complex mul- 
tipartite disputes, and the greater flexibility of equity procedure 
makes it possible to segregate the common questions from the in- 
dependent questions, and to consider the latter in separate hear- 
ings in which only the persons concerned are allowed to participate. 
A jury must ordinarily defer its decisions upon the entire con- 
troversy until after all the evidence is in and all the arguments have 
been made, and then retire to deliberate upon its verdict. An 
equity judge can settle one common question, then turn to the evi- 
dence on another common question and decide that, and then take 
up the independent questions one by one. Even his range is 
limited by the policy against multifariousness, but it is far wider 
than the range of twelve men from the street. The principle is the 
same as that underlying bills to settle complicated accounts, which 
involve no equitable duty but would confuse a jury.” 

Where the remedy at law is inadequate because of limitations 
upon the powers of a law court to consolidate parallel suits or the 
powers of a jury to decide them satisfactorily as a unit, equity 
should have jurisdiction to grant a bill of peace, as the only prac- 
tical alternative to repeated trials, delay, and injustice. In sucha 
situation, it should be immaterial that the basic issues are legal and 
not equitable. The fact that one such action unquestionably lies 
within the province of a jury is beside the point. The presence of 
multiple claims entirely changes the problem. The multiplicity of 
suits should be enough to create equitable jurisdiction. The 
equity court can then consider whether the complexity of the uni- 
fied controversy is sufficiently small to bring it within the range of 
a jury, or sufficiently great to throw it outside the range even of 
equity so that the bill must be dismissed as multifarious. These 
are practical factors going only to the exercise of jurisdiction. As 
was said by Lord Cottenham in the leading case on complicated 
accounts: 


“ There were some cases cited in order to show that there are in- 
stances in which a court of equity refuses to exercise any jurisdiction 
upon any matter of law. I have no doubt that is so; but the question 





11 Cf, Taff Vale Ry. v. Nixon, 1 H. L. Cas. 111 (1847); 1 Ames, CASEs ON 
Equity JURISDICTION (1904) 456n. 
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is whether this is one of those cases. . . . Each case must be decided 
according to the peculiar circumstances belonging to it. It is, there- 
fore, nothing to the purpose to show that there are cases where the 
court will not entertain jurisdiction, because it is a matter of law. Each 
case must be investigated, in order to see whether it comes within the 
rule laid down as that upon which a court of equity exercises its 
jurisdiction.” ** 


This conclusion that multiplicity of suits alone is a ground of 
equitable jurisdiction, though recognized by considerable author- 
ity, as we shall see, is rejected in other decisions, which insist that 
multiplicity must be accompanied by one or more additional fac- 
tors before the bill of peace will be considered. In order to under- 
stand how these factors came to receive judicial attention, it is 
necessary to review briefly the early history of bills of peace with 
multiple parties. 

In the earliest case of this sort, How v. Tenants of Bromsgrove," 
the lord of the manor filed a bill to ascertain, first whether he had 
a grant of free warren, and secondly whether, if so, sufficient com- 
mon were left for the tenants. Lord Nottingham observed that 
these issues would ordinarily be triable at common law, but took 
jurisdiction because the bill was brought to prevent multiplicity of 
suits. Here the adversary was plaintiff, as in the two modern cases 
already stated, but chancery also took jurisdiction of similar suits 
by the tenants against the lord.** This fact is important because 
it is sometimes urged that the multitude can not bring a bill of 
peace. Since each member of the multitude would have only one 
lawsuit on his hands, it is said that there is no multiplicity as to 
him and hence no reason to exchange his single lawsuit for a single 
suit in equity.*° This argument is fallacious because the expense 
and vexation to each member of the multitude will be greatly re- 
duced if he can join with the others in prosecuting or defending one 
suit in equity, and furthermore, a bill of peace does not lie solely 
for the benefit of the parties, but also to prevent the waste of judi- 
cial time and public money and the delay of other litigation. 


12 Taff Vale Ry. v. Nixon, 1 H. L. Cas. 111, 121, 122 (1847). 

13 y Vern. 22 (1681). 

14 2 Ames, Cases ON Equity JuRISDICTION 55n. Parishioners against vicar, 
West ¢. Hard. 293, 294 (1737). 

15 Cf. Dodd v. Hartford, 25 Conn. 232 (1856). Contra: Smith v. Bank of New 
England, 69 N. H. 254 (1897). 
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The common questions were the only questions in these old 
bills of peace between lord and tenants, or between vicar and pa- 
rishioners over tithes.** In sharp contrast was another bill of 
peace which Lord Nottingham refused to entertain, as related in 
the Diary of Narcissus Luttrell, one of Macaulay’s sources for the 
Stuart period. 


“ A bill in Chancery was this term preferred by a widow against 500 
persons, to answear what moneys they ow’d her husband; the bill was 
above 3000 sheets of paper, to the wonder of most people; but the 
Lord Chancellor looking on it as vexatious, for it would cost each 
Defendant a 1oo/. the copyeing out, he dismissed the bill, and ordered 
Mr. Newman, the councellour, whose hand was to it, to pay the De- 
fendants the charges they have been att.” *” 


Here we have an adversary and a very large multitude, but there 
were no common questions at all. Every action at law by the ad- 
versary against a member of the multitude raised different issues 
from each other action. It is true that a formal unity for this bill 
of peace might be attained by phrasing the question involved as, 
“‘ What were the assets of the decedent? ” There are situations in- 
volving a similar formal unity where special circumstances make a 
single proceeding desirable despite the number of independent 
questions. For example, in bankruptcy all the creditors are joined 
to ascertain what are liabilities of the bankrupt and how he may 
be discharged from debt; under a Torrens Act a single suit may be 
brought to ascertain whether the plaintiff is the absolute owner of 
apiece of land. Even in such cases, the formal unity does not dis- 
guise the presence of independent questions raised by each creditor 
or claimant to the land, but the advantages of a single proceeding 
far outweigh the trouble of trying the divergent issues together. 
There is no corresponding gain to support the proposed single suit 
by the widow. 

In between the manor cases where all the questions are common, 
and the widow case where no questions are common, lies Mayor of 
Vork v. Pilkington.** The mayor brought a bill claiming that the 
city had by ancient prescription the sole right of fishery in a large 





16 See 2 AmMEs, CASES ON Equity JURISDICTION 55n. 
17 Quoted in Best v. Drake, 11 Hare 371n. (1853). 
18 y Atk. 282 (1737), s. c. West ¢. Hard. 293. 
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tract on a royal river. The defendants in the multitude claimed 
distinct rights to fish, either as lords of manors or occupiers of adja- 
cent lands. Lord Hardwicke overruled the demurrer. Although 
Lord Eldon ** subsequently tried to explain this case as involving 
only one question common to all the defendants — did the city 
have an exclusive right of fishery? — it is obvious that this phras- 
ing attains merely a formal unity, like that in the bankruptcy and 
Torrens Act proceedings already discussed. To establish an exclu- 
sive fishery, the city must defeat the claim of each defendant, and 
there would be little similarity among these claims. The defense 
of a lord of a manor raised entirely different issues from that of a 
riparian owner; some members might set up separate grants and 
some prescription. In substance, the issues in this case break up 
into first, a common question whether the city had any right of 
fishery at all, and secondly, independent questions involving the 
possible right of each particular defendant to fish even if the city 
were entitled. The city might win on the common question even 
though its right was not exclusive; but if it lost on the common 
question there would be no need to pass on the separate defenses. 
Lord Hardwicke evidently thought the avoidance of multiplicity 
of legal actions on the common question was sufficiently important 
to outweigh the disadvantages of determining the divergent claims 
of the multitude in the same proceeding. ‘“‘ Notwithstanding the 
general right is tried and established, the defendants may take 
advantage of their several exemptions, or distinct rights.” *° In 
short, the presence of independent questions does not deprive 
equity of jurisdiction over the bill of peace so long as there are 
substantial common questions, but goes only to the exercise of 
jurisdiction. 

Up to this point in the discussion, the early cases have been con- 
sidered with respect to their bearing upon multiplicity of suits as 
a ground of equitable jurisdiction. It will next be shown how these 
cases gave rise to the view that some additional factor must ac- 
company multiplicity. In How v. Tenants of Bromsgrove,” the 
only reason given by Lord Nottingham for the assumption of juris- 





19 Weale v. West-Middlesex Waterworks Co., 1 Jac. & W. 358, 369 (1820). 

20 y Atk. at 284. Accord: Wicker v. Carter (1734), cited West ¢. Hard. 295. 
See also id. at 296; 1 Atk. at 284. 

21 y Vern. 22 (1681). 
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diction was the prevention of multiplicity of suits in the determina- 
tion of the two common questions of law and fact, but certain addi- 
tional factors were present which have influenced later decisions 
though not mentioned by him. The adversary, the lord of the 
manor, was asserting a general right in real property, good against 
all the world or at least against a very large number of persons.” 
The multitude, the tenants, were asserting a common right in the 
same real property; that is, each tenant was interested in the mano- 
rial common in exactly the same way as every other tenant. The 
right of one was the right of all. Finally, besides this community 
of property interest (or privity) among the members of the multi- 
tude, there was also privity between the adversary and the multi- 
tude because of their relation of lord and tenant. 

Emphasis upon privity is characteristic of the thinking of the 
older equity judges. They have always found it easier to give re- 
lief where some relation exists between the parties. Injunctions 
against waste long preceded injunctions against trespass. Con- 
structive trusts have been imposed upon defrauders more readily 
than upon thieves.** The most important branch of equity juris- 
diction concerns the relation between trustee and cestui que trust. 
Dean Pound attributes this liking for relations to the influence of 
feudalism. 


“So completely has this idea taken possession of equity that more 
than one subject, for example interpleader and bills of peace, is em- 
barrassed by a struggle to find ‘ privity,’ a struggle to find some re- 
lation to which the right to relief may be annexed.” ** 


Whatever the psychological basis of this early insistence upon 
privity, the conception has long proved an outworn historical im- 
pediment to justice, which is gradually disappearing from inter- 
pleader,*® and ought to be equally immaterial for bills of peace. 
The unimportance of privity between the adversary and the 
multitude or among the members of the multitude (community of 
interest) was squarely recognized in Mayor of York v. Pilking- 
ton.*° Here the various lords of the manor and riparian owners 





22 See HonFetD, FUNDAMENTAL LEGAL CONCEPTIONS (1923) 73. 

23 See Scott, CASEs on Trusts (2d ed. 1931) 483n. 

24 THe SpiriT OF THE CommMoON LAw (1921) 25. 

25 Cf. Chafee, Modernizing Interpleader (1921) 30 YALE L. J. 814, 828. 
26 Supra note 18. 
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who wanted to fish in the river had no relation with each other or 
with the city. Lord Hardwicke said, 


“ There is no privity at all in the case, but so many distinct trespass- 
ers in this separate fishery. . . . In this respect it does differ from cases 
that have been cited of lord and tenants, parsons and parishioners, 
where there is one general right, and a privity between the parties. 
But there are cases where bills of peace have been brought, though 
there has been a general right claimed by the plaintiff, and yet no 
privity between the plaintiffs and defendants, nor any general right 
on the part of the defendants . . . ; but because a great number of 
actions may be brought, the court suffers such bills, though the de- 
fendants might make distinct defences, and though there was no privity 
between them and the city.” *” 


It will be observed that although Lord Hardwicke here discarded 
two of the accidental factors in How v. Tenants of Bromsgrove, 
community of interest (or privity) among the multitude and priv- 
ity between them and the adversary, he mentioned the presence of 
one remaining factor, a “ general right ” claimed by the adversary, 
namely, the city’s right of fishery. Like “ privity” and “ com- 


munity of interest,” this phrase has an historical background, 
though of a different sort. Many of the early bills of peace were 
class suits, in which some of the multitude — tenants or parishion- 
ers, for instance — appeared as parties to represent their unjoined 
associates. Thus it is written of a decision in 1701: 


“So where a bill was brought by some few tenants of Greystock 
Manor against the lord, to settle the customs of the manor as to fines 
upon death and alienations; and an issue was directed to be tried at 
law... ; and it was insisted upon, that there being but some of the 
tenants parties to this bill, the rest would not be bound by this trial: 
But my Lord Keeper (Sir Nathan Wright) held they would; and he said 
he remembered the case of Nether Wiersdale, between Lord Gerrard 
and some few tenants, and Lord Nottingham’s case in the Dutchy, con- 
cerning the customs of Daintree Manor, for grinding and baking at the 
lord’s mill and bake-house, and said in these and 100 others, all were 
bound, tho’ only a few tenants parties; else where there are such num- 
bers, no right could be done, if all must be parties, for there would be 
perpetual abatements.” 7° 





27 1 Atk. at 282, 283-84. 23 1 Vern. 22 (1681). 
“9 Brown v. Howard, 1 Eq. Cas. Abr. 163, pl. 4. Accord: Brown v. Vermuden, 
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Such class suits are frequent in modern times. A notable exam- 
ple is Supreme Tribe of Ben Hur v. Cauble,*° in which all holders 
of a certain type of certificates issued by a fraternal benefit asso- 
ciation were held to be bound by a decision unfavorable to repre- 
sentatives of the class, sustaining the validity of a reorganization 
of the association. It is a cardinal principle of such class suits that 
the omitted members must be interested in the subject matter of 
controversy in the same way as their representatives. If all the 
members are connected similarly with land or money within the 
jurisdiction, the court of equity can then consider the property 
rather than the owners in reaching its decree. In the case just 
described all the certificate holders had identical interests in 
the property of the association and the effect of the proposed reor- 
ganization. On the other hand, if the unjoined persons have 
special claims or liabilities, their rights are personal and can not be 
concluded in their absence.** This cardinal principle of class suits 
has frequently been expressed as requiring that the subject matter 
of suit must be in the nature of a “ general right.” ** Thus when a 
secured creditor attempted to sue to ascertain priorities on behalf 
of all creditors, whom he alleged to be too numerous to be joined, 
Shadwell, V. C., said, 


“ That rule, however, applies only to cases where there is one gen- 
eral right in all the parties, that is, where the character of all parties, 
so far as the right is concerned, is homogeneous: as in suits to establish 
a modus, or a right of suit toa mill. Notwithstanding the inconvenience 
arising from numerous parties, there are some cases in which they 
cannot be dispensed with. Thus, if a bill is filed to have the benefit 
of a charge on an estate, all persons must be made parties who claim 
an interest in the charge. In this case, where the question is priority 
of charge, the very nature of the question makes it necessary that all 
the creditors should be parties; it implies a contest with every other 
person claiming an interest in the land.” ** 





1 Ch. Cas. 272 (1676); Mayor of York v. Pilkington, 1 Atk. 282 (1737) semble; 
Phillips v. Hudson, L. R. 2 Ch. App. 243 (1867) semble; Robertson v. Hartopp, 
43 Ch. D. 484 (1888) ; see Cockburn v. Thompson, 16 Ves. 321, 328 (1809) ; Smith 
v. Earl Brownlow, L. R. 9 Eq. 241, 256 (1870). 

80 255 U. S. 356 (1921), Notes (1921) 21 Cor. L. Rev. 487; (1921) 19 MIcH. 
L. REv. 759. 31 Ayres v. Carver, 17 How. 591 (U.S. 1854). 

32 See CALVERT, Parties TO Suits 1n Equity (2d ed. 1847) 46, 53. 

33 Newton v. Egmont, 5 Sim. 130, 137 (1832). 
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If the phrase “ general right ” has any meaning apart from the 
presence of a common question between the adversary and the 
multitude, and if “ right ” means a property right, then the phrase 
describes a requisite for bills of peace which are class suits, and has 
no application to bills of peace where all members of the multitude 
are made parties, which was the actual situation in Mayor of York 
v. Pilkington.* It seems probable that Lord Hardwicke simply 
borrowed a phrase common among lawyers in the discussion of 
class suits, without intending to insist on the presence of a general 
property right in bills of peace which are not class suits. The con- 
text shows that the phrase in the case before him meant nothing 
more than the existence of the common question as to the validity 
of the ancient fishery claimed by the city. There is no advantage 
to justice in a requirement that the adversary in an ordinary bill 
of peace must have a property right. Multiplicity with respect to 
the common question makes the remedy at law sufficiently inade- 
quate to support equitable jurisdiction. Any attempt to require a 
general right of the nature of property is bound to raise difficult 
questions as to the meaning of the phrase. For example, in a 
slightly later case, Dilly v. Doig,®*° the owner of a copyright sought 
a bill of peace against two booksellers, who were selling the same 
spurious edition. Lord Loughborough denied the bill of peace be- 
cause there was no privity between the defendants, thus unfor- 
tunately perpetuating the artificial conception which had been re- 
jected by Lord Hardwicke. Calvert endeavors to support the 
decision by saying that no general right is involved in a struggle 
concerning a copyright or patent.*° Yet they are as much rights 
in rem as a fishery, and the fact that they concern personal prop- 
erty instead of land seems irrelevant. Fortunately, this artificial 
conception of a general right has played a comparatively small part 





34 “There are no other persons but the defendants who set up any claim 
against the plaintiffs.” 1 Atk. at 284. 

85 2 Ves. 486 (1794). The actual refusal of relief in this case is perhaps 
sound. There were only two persons in the multitude, so that very little multi- 
plicity would be avoided by a bill of peace. Furthermore, the first bookseller 
had already been enjoined when it was sought to amend the bill and make the 
second a co-defendant. The latter had had no day in court, so that a second 
hearing would be necessary in any event before he was enjoined, and not much 
was gained by having this second hearing in the same suit instead of in a different 
suit. 


36 Op. cit. supra note 32, at 146. 
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in modern cases,*’ which have concentrated upon the other artificial 
conception of community of interest. 

Anentirely different kind of additional factor exists in some bills 
of peace. In these, the basic issue between the adversary and each 
member of the multitude is not legal but equitable. The choice lies 
between many suits in equity or one suit in equity. Multiplicity 
is here not a reason for getting into equity, but merely for joining 
or consolidating suits which would be in equity in any case. The 
independent ground of equitable jurisdiction may be the injunc- 
tion of many trespassers,** the cancellation of many void instru- 
ments,’® or other kinds of relief which can not be obtained in a law 
court.*° The bill may be filed either by the adversary or by the 
multitude. At first, under the influence of Dilly v. Doig,** in which 
the court did not mention the presence of the independent equita- 
ble ground of an injunction against infringements of copyright, 
there was some inclination to insist on privity or community of 
interest among the multitude.*” This artificial conception is bad 
enough in cases where the basic issue is legal, but it should surely 
be rejected where the basic issue is equitable. Such has been the 





87 In Whaley v. Dawson, 2 Schoales & L. 367, 370 (1805), Lord Redesdale 
said, referring to Mayor of York v. Pilkington and the manorial cases, “ In the 
cases in England, where demurrers, on the ground that the Plaintiff demanded by 
his bill matters of distinct natures against several Defendants not connected in 
interest, having been over-ruled, there has been a general right in the plaintiff cov- 
ering the whole case, although the rights of the Defendants may have been distinct.” 
See 1 Pomeroy, Equiry JurispruDENCE (4th ed. 1918) 436, n.3. 

In Trustees of Huntington v. Nicoll, 3 Johns. 566, 595-96 (N. Y. 1808), which 
sustained a bill of peace filed by the claimant of three barren islands against the 
inhabitants of a town, who also claimed the islands, Spencer, J., dissenting, said, 
“Courts of equity take cognisance of questions, involving legal principles only, 
and which are triable in the common law courts, in order to put an end to oppres- 
sion, and to prevent a multiplicity of suits, by way of a bill of peace. There 
are only two cases, in which this is done. The first is, where there have been 
repeated trials, and a satisfactory determination at law, on the point of right... . 
The other case is, where one general legal right is claimed against several distinct 
persons, and where each suit would determine only the particular right in question, 
between the plaintiff and defendant, in that suit. . . . The respondent’s case comes 
within neither of these principles.” 

88 Smith v. Bivens, 56 Fed. 352 (D. S. C. 1893). 

39 Sheffield Waterworks v. Yeomans, L. R. 2 Ch. App. 8 (1866); New York 
& N. H. R. R. v. Schuyler, 17 N. Y. 592 (1858). 

40 See 2 Ames, CASES ON Equity JURISDICTION 63n., 66n., 6gn. 

41 2 Ves. 486 (1794). 

42 Cf. Keyes v. Little York Gold Washing & Water Co., 53 Cal. 724 (1879). 
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view of later decisions, which follow the liberal view of Lord Hard- 
wicke and allow the joinder even though the members of the multi- 
tude are not acting in concert.** This liberal attitude is embodied 
in Federal Equity Rule 26, which allows the joinder of many 
causes of action, cognizable in equity, where there are several 
plaintiffs or defendants, though the causes are not joint, subject to 
the requirement of judicial discretion. 


“ Sufficient grounds must appear for uniting the causes of action in 
order to promote the convenient administration of justice. If it ap- 
pear that any such causes of action can not be conveniently disposed 
of together, the court may order separate trials.” ** 


All courts are now likely to permit joinder of the multitude in con- 
venient cases for the purpose of a unified determination of the 
question whether specific relief shall be granted, but where com- 
pensation for the wrong is also sought by or against the individual 
members of the multitude some decisions, as will be seen later, 
refuse to consider damage issues in the single equity suit and insist 
that they be raised afterwards in separate actions at law. 

Joinder in a single suit is especially desirable when the multitude 
are seeking to divide a fund or a limited liability. Here the usual 
disadvantages of multiplicity of suits are greatly aggravated. The 
objection to many separate suits is not merely the vexation and ex- 
pense to the adversary of trying the same question over and over. 
In addition there is danger that the aggregate of the separate jury 
verdicts might exceed the limit of liability, and also it is impossible 
to make a fair distribution of the fund or limited liability to all 
members of the multitude except in a single proceeding where the 
claim of each can be adjudicated with due reference to the claims 
of the rest. The fund or limited liability is like a mince pie, which 
can not be satisfactorily divided until the carver counts the num- 
ber of persons at the table. These “ pie ” cases include the settle- 





43 Hillman v. Newington, 57 Cal. 56 (1880); The Debris Case, 16 Fed. 25 
(D. Cal. 1883); Miller v. Highland Ditch Co., 87 Cal. 430, 25 Pac. 550 (1891) ; 
Crawford Co. v. Hathaway, 67 Neb. 325, 93 N. W. 781 (1903). 

44 201 Fed. v; see Hopkins, FeperaL Equity Rutes (6th ed. 1929) 178; In- 
ternational Organization United Mine Workers v. Red Jacket Coal Co., 18 F.(2d) 
839, 846 (C. C. A. 4th, 1927) (allowed joinder of plaintiffs with no joint right). 
Cf. the refusal of a bill of peace by the same judge when there was no independent 
equitable ground in Georgia Power Co. v. Hudson, supra note 1. 
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ment of mechanic’s liens of the limited liability type,*° the deter- 
mination what municipal bonds are valid when the aggregate 
amount of those issued exceeds the authorized indebtedness,** the 
distribution of trust funds in an insolvent bank,*’ and the adjudi- 
cation of the liability of directors to creditors under a statute fixing 
their maximum liability by the excess of corporate debts over 
paid-in capital stock or some other standard.** The problem is 
exactly like the distribution of the estate of a bankrupt, or an in- 
solvent decedent or corporation, and similar to the administration 
in admiralty of the limited liability of the owner of a lost vessel.*° 

The great controversy does not relate to the situations just dis- 
cussed, where there is an independent reason for equitable relief or 
a fund for distribution, but to situations where the parallel suits 
raise purely legal issues and the legal liability of the multitude or 
adversary, as the case may be, is unlimited. The foregoing histori- 
cal review will make it easier to follow the war which has raged for 
the past half century between the advocates of the liberal view, 
that multiplicity of suits is in itself a sufficient reason for getting 
into equity, and the restricted view, that such multiplicity is not 
enough unless accompanied by one of the additional factors pres- 
ent in the early cases. 

The opening broadside in this bitter conflict was fired for the 
liberal view in 1881 by Pomeroy in the first edition of his Treatise 
on Equity Jurisprudence. After a long survey of the decisions on 
bills of peace with multiple parties,°° he concludes, 





45 Aleck v. Jackson, 49 N. J. Eq. 507 (1892). 

46 Supervisors of Saratoga County v. Deyoe, 77 N. Y. 219 (1879). 

47 Smith v. Bank of New England, 69 N. H. 254 (1897). 

48 Horner v. Henning, 93 U. S. 228 (1876); Stone v. Chisholm, 113 U. S. 302 
(1885) ; Merchants Bank of Newburyport v. Stevenson, 10 Gray 232 (Mass. 1857) ; 
cf. Pond v. Newell, 162 Fed. 579 (D. Mass. 1908) ; Legg v. Dewing, 25 R. I. 568, 57 
Atl. 373 (1904). Where the liability of directors to creditors was unlimited, a bill 
of peace was denied in Marsh v. Kaye, 168 N. Y. 196, 61 N. E. 177 (1901); but 
a model suit was given at law under similar circumstances in Bennett v. Bury, 
supra note 9. 

#9 The Jane Grey, 99 Fed. 582 (D. Wash. 1900). On the general relation 
between joinder in admiralty to bills of peace, see The Hudson, 15 Fed. 162 
(S. D. N. Y. 1883) ; Munson Inland Lines v. Insurance Co. of No. Am., 36 F.(2d) 
269 (S. D. N. Y. 1929). 

5° Sections 255-70. The material is expanded with additional exhaustive cita- 
tions in later editions. 
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“‘ Notwithstanding the positive denials by some American courts, the 
weight of authority is simply overwhelming that the jurisdiction may 
and should be exercised either on behalf of a numerous body of separate 
claimants against a single party, or on behalf of a single party against 
such a numerous body, although there is no ‘ common title,’ no ‘ com- 
munity or right,’ or of ‘interest in the subject-matter,’ among these 
individuals, but where there is and because there is merely a com- 
munity of interest among them in the questions of law and fact involved 
in the general controversy, or in the kind and form of relief demanded 
and obtained by or against each individual member of the numerous 
body. . . . The objection which has been urged against the propriety 
or even possibility of exercising the jurisdiction, either on behalf of or 
against a numerous body of separate claimants, where there is no 
‘common title,’ or community ‘ of right,’ or ‘ of interest in the subject- 
matter ’ among them, is that a single decree of the court can not settle 
the rights of all; the legal position and claim of each being entirely 
distinct from that of all the others, a decision as to one or some could 
not in any manner bind and dispose of the rights and demands of the 
other persons, and thus the proceeding must necessarily fail to ac- 
complish its only purpose — the prevention of further litigation. This 
objection has been repeated as though it were conclusive; but like so 
much of the so-called ‘ legal reasoning ’ traditional in the courts, it is 
a mere empty formula of words without any real meaning, because it 
has no foundation of fact, it is simply untrue; one arbitrary rule is 
contrived and then insisted upon as the reason for another equally 
arbitrary rule. The sole and sufficient answer to the objection is 
found in the actual facts. The jurisdiction Aas been exercised in a 
great variety of cases where the individual claimants: were completely 
separate and distinct, and the only community of interest among them 
was in the question at issue and perhaps in the kind of relief, and the 
single decree Aas without any difficulty settled the entire controversy 
and determined the separate rights and obligations of each individual 
claimant. . . .*4 


Although Pomeroy here supplies the best statement known to 
me of the principle advocated in this article, it must be admitted 
that he made two tactical errors, which have weakened the influ- 
ence of his view upon the courts. 

First, instead of completely discarding the “empty formula” — 
community of interest — he retained the phrase in the broad sense 
of the interest of the whole multitude in the determination of the 





51 Section 269. The same passage appears in the later editions. 
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common questions. It is certain that the early cases used it to 
mean only a community of property interest in the subject matter 
of controversy, such as in the manorial common or the parish tithes. 
Thus Pomeroy laid himself open to the charge of juggling with 
words. Doubtless, he was laudably trying to get away from an old 
rule by a method frequently employed by judges — the expansion 
of a time-honored phrase so as to cover new situations without an 
open confession of a break with the past. “ Malice,’’ “ intend the 
consequences of his acts,” “ trust,” “ notice,” “ fraud,” have been 
subjected to a similar process.” But the courts have not taken 
kindly to this attempt of a text-writer to follow their example and 
create a new legal fiction. 

Secondly, Pomeroy overstates his authorities. Some of his cases 
fall into the group previously discussed, where there is some in- 
dependent ground for equitable relief present, so that they do not 
squarely support his position that multiplicity alone is a reason for 
getting into equity. But Pomeroy’s opponents, in their turn, exag- 
gerate the weakness of these cases. In several of them the court 
lays no stress upon the possibility of separate bills in equity by or 
against each member of the multitude, but rests its decision upon 
the avoidance of multiplicity of suits at law.°* Such cases ought 
not to be stigmatized as dicta on the multiplicity point. When a 
decision goes on ground A, but ground B appears in the facts of the 
case, it is not correct to call ground A a dictum even if one dislikes 
it and prefers ground B. Ground A is the ratio decidendi of the 
case although, of course, the authority is less strong than if that 
were the only possible ground presented by the facts.°° Similarly, 
if a decision is rested by the court upon two grounds, A and B, 
neither ground is a dictum, although either ratio decidendi would 
be stronger authority if standing alone. One at least of Pomeroy’s 
cases is of this type. It is entirely proper for Pomeroy’s op- 
ponents to distinguish such cases of actual or potential double 
rationes decidendi, but not to treat them as negligible, especially 





52 Smith, Surviving Fictions (1917, 1918) 27 YALE L. J. 147, 317. 

53 Notes 38-40, 45-48, supra. 

54 Examples are: Sheffield Waterworks v. Yeomans, L. R. 2 Ch. App. 8 (1866) ; 
Smith v. Smith, 148 Mass. 1, 128 Atl. 899 (1888). 

55 Cf. WamBauGH, Stupy oF Cases (1894) §§ 26, 56; Clark v. Thomas, 4 Heisk. 
419 (Tenn. 1871) ; Note (1927) 11 Munn. L. Rev. 373. 

56 New York & N. H. R. R. v. Schuyler, 17 N. Y. 592 (1858). 
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when they have to strain themselves considerably to find the exist- 
ence of the independent equitable ground. Furthermore, Pom- 
eroy’s son has made an excellent argument for the view. that the 
reason for joining all parties in a single equity suit is the same, 
whether the separate suits would be at law or in equity. 


“Tt is conceded on all hands that the numerousness of parties is, 
under certain circumstances, viz., the existence of a ‘ privity of inter- 
est ’ among them — an independent ground of equity jurisdiction. It 
has been established by cases innumerable that this ‘ privity of in- 
terest ’ among numerous parties is not, as was once supposed, a requisite 
to their joinder in an ordinary suit in equity. Why, then, make it a 
requisite to the jurisdiction based on numerousness of parties, and 
thus apply to cases within that jurisdiction a rule as to parties wholly 
arbitrary and narrower than the rule as to joinder of parties in other 
suits? It is not the relation of privity among the parties that gives 
rise to the jurisdiction of a court of equity, but their multitude, and the 
facilities of the procedure in that court for joining them and disposing 
of all the numerous legal issues in a single equitable issue. In any logical 
view of the subject, the measure of the jurisdiction to entertain a bill 
of peace should be as broad as the measure of the court’s ability, in ac- 
cordance with its settled rules, to join the numerous parties in a single 
suit.” °” 


The provocative language of the elder Pomeroy about the courts 
was sure to arouse the ire of some judge, and in 1892 Pomeroy got 
as good as he gave from Chief Justice Campbell of the Supreme 
Court of Mississippi, who made Tribette v. Illinois Cent. R. R.** 
the leading case supporting the restricted view of bills of peace. 
The railroad was denied an injunction against a number of actions 
at law brought by persons whose property had been destroyed by a 
fire due to sparks emitted from a locomotive. Here the only com- 
mon question was purely legal: Was the locomotive negligently 
operated? There were also independent questions of damages as 
to each member of the multitude, and as to some, perhaps, separate 
issues of contributory negligence in failing to prevent the spread of 
the fire to their property.” The court conceded that equitable 





57 y Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) 445, n.(c). 

58 79 Miss. 182, 12 So. 32 (1892). The adverse comment in (1901) 14 Harv. 
L. Rev. 611 was presumably by J. B. Ames. 

59 Cf. Note (1923) 27 A. L. R. 285. 
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relief was warranted by the text of Pomeroy, but decisively re- 
jected his conclusions, seizing on the two weak points already 
described. Chief Justice Campbell asserted that equity never took 
jurisdiction of a controversy with numerous parties where the 
parallel suits were legal and the only ground for equitable relief 
was avoidance of multiplicity. He insisted on the presence of at 
least one of the additional factors described in the historical review. 


“There must be some recognized ground of equitable interference, or 
some community of interest in the subject-matter of controversy, or a 
common right or title involved, to warrant the joinder of all in one 
suit; or there must be some common purpose in pursuit of a common 
adversary, where each may resort to equity, in order to be joined in one 
suit; and it is not enough that there ‘ is a community of interest merely 
in the question of law or of fact involved, etc., as stated by Pomeroy.” © 


This classic statement of the restricted view of bills of peace 
with multiple parties, and Pomeroy’s statement of the broad view, 
previously quoted,” are the rallying points of the opposing forces 
in the subsequent conflict of authority. Between these two points 
courts have swung back and forth, even in the same state, even in 
Mississippi itself. Judge Parker in the latest case denying relief, 
Georgia Power Co. v. Hudson,’ which was stated early in this 
article, uses almost the exact language of the Tribette case. Deci- 
sions granting bills of peace rely on Pomeroy, and successive edi- 
tions of that author repel the enemy by footnotes and sub-foot- 
notes. The survey of the tort cases alone occupies six pages in 
American Law Reports, Annotated.” 

Many of the opinions concentrate attention upon the opposing 





70 Miss. at 188, 12 So. at 32-33. 
Note 51, supra. The first sentence of the quotation is the classic portion. 
Supra note 1. 

3 “ Power of equity to enjoin prosecution of independent actions at law by 
different persons injured by the same tort.” (1931) 75 A. L. R. 1444. Earlier an- 
notations are: (1909) 20 L. R. A. (N.s.) 848; (1912) 35 id. 491; (1912) 40 id. 464; 
(1910) 16 Ann. Cas. 694; Ann. Cas. 1914B, 697. See also authorities cited in 
1 Pomeroy, Equity JuRISPRUDENCE (4th ed. 1918) §§ 255-70; CrarRK, Equity 
(1919) §$$437-44; 2 Lawrence, Equity JuRISPRUDENCE (1929) §§ 1028-32; 
Watsn, Equity (1930) $118; (1915) 10 R. C. L. 281; Fletcher, The Jurisdiction 
of Equity Relating to Multiplicity of Suits (1915) 24 Yate L. J. 642; (1901) 
14 Harv. L. Rev. 611; (1912) 25 id. 559; (1919) 4 Munn. L. Rev. 62; (1920) 
68 U. or Pa. L. Rev. 167; (1916) 3 Va. L. Rev. 545. 
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interpretations of the phrase “ community of interest.” This gives 
the whole controversy an artificial quality. The time has come to 
abandon that conception as irrelevant, whatever its meaning. The 
best statement about “ community of interest ” was made by Judge 
Severens in Bailey v. Tillinghast: 


“It is true there are occasional cases where it seems to have been 
supposed that there must be some community of interest, — some tie 
between the individuals who make up the great number; but the great 
weight of authority is to the contrary, and there is a multitude of cases 
which either in terms deny the necessity of such a fact or ignore it 
by granting relief where the fact did not exist. And, indeed, it is 
difficult to find any reason why it should be thought necessary. It has 
no relevancy to the principle or purpose of the doctrine itself, which 
stands not merely as a makeweight when other equities are present, but 
as an independent and substantive ground of jurisdiction.” “ 


Two phases of the Tribette case and other decisions denying 
relief deserve examination. First, are those judges correct who as- 
sert that there is no authority to support the view that avoidance 
of multiplicity of suits is in itself a ground of equitable jurisdic- 
tion? Secondly, even though the jurisdiction existed, were there 
sufficient reasons for refusing to exercise it in these particular 
cases? 

As to the existence of jurisdiction, the Tribette case is wrong and 
Pomeroy is right. Bills of peace have been granted against or to a 
multitude in a considerable number of cases in which there was no 
community of property interest and equity would not have acted if 
only two parties had been involved in the bill. These cases may be 
conveniently grouped as follows: °° 

(1) Suits to enjoin several persons who are collectively causing 
a nuisance or other tort without concerted action, as where several 
hydraulic mines are independently casting debris into a river which 
deposits it upon a farm downstream.* Here the adversary proba- 





64 Supra note 2, at 807. 

65 For much of this material I am indebted to Dean Pound. In some groups 
the authorities are conflicting, but this is immaterial because the Tribette case 
says relief will “ never ” be granted for multiplicity alone. 

66 Thorpe v. Brumfitt, L. R. 8 Ch. App. 650 (1873) ; The Debris Case; Hillman 
v. Newington, both supra note 43; see Lockwood Co. v. Lawrence, 77 Me. 297, 309 
(1885) ; 1 Pomeroy, Equity JurispRuUDENCE (4th ed. 1918) 473n. In these cases 
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bly could not get an injunction against one defendant, because his 
action would cause no serious damage unless the others were con- 
tributing; and even if all were acting, to enjoin only one might 
accomplish too little to be worth while.” Mayor of York v. 
Pilkington * might be added to this group, for at the time it was 
decided a single trespasser would not have been enjoined. Of 
course, there are some features which distinguish this group from 
the Tribette or Georgia Power cases. A general right in the adver- 
sary exists for whatever it is worth; there is an independent equita- 
ble ground of irreparable injury from a tort as to all the tortfeasors 
though not as to one alone; and questions of damages need not be 
decided. On the other hand, if it is unnecessary for the satisfac- 
tory disposition of a unified controversy that there shall be any 
community of property interest among a multitude who are vexing 
a riparian owner by piling his land with debris, why does such 
community acquire any practical importance when they are vex- 
ing him in a different way in the Georgia Power case by bringing 
numerous actions against him? 

(2) Suits by the receiver or creditors of a bank to enforce a 


stock assessment against many stockholders. Bailey v. Tilling- 
hast ®° is a leading case in this group. Here the multitude are not 
asserting a common interest in any property, and the adversary is 
not setting up a general property right against them. Even if it be 
said that the stockholders’ liability constitutes a trust fund for the 





it was said that the multitude could not have been joined at law because not act- 
ing jointly. Cf. on this Sadler v. Great Western Ry., [1896] A. C. 450; Chipman v. 
Palmer, 77 N. Y. 51 (1879) semble; Little Schuylkill Coal Co. v. Richards, 57 Pa. 
142 (1868) ; Farley v. Crystal Coal & Coke Co., 85 W. Va. 595, 102 S. E. 265 (1920), 
Notes (1920) 18 Micu. L. Rev. 708, (1920) 29 YALE L. J. 935. Contra: Corey 
v. Havener, 182 Mass. 250, 65 N. E. 69 (1902); Moses v. Morganton, 192 N. C. 
102, 133 S. E. 421 (1926), (1926) 11 Munn. L. Rev. 386; cf. Sepcwick, DAMAGES 
(oth ed. 1912) § 36a. 

87 See equity cases cited in note 66, supra; Lambton v. Mellish, [1894] 3 Ch. 
163, 165 semble; Whalen v. Union Bag & Paper Co., 145 App. Div. 1, 129 N. Y. 
Supp. 391 (1911), rev’d on another point, 208 N. Y. 1, ror N. E. 805 (1913). Cf. 
People v. Gold Run D. & M. Co., 66 Cal. 138, 148, 4 Pac. 1152, 1156 (1884) (big 
contributor enjoined). 

68 Supra note 18. 

69 Supra note 2. Accord: Hale v. Allinson, 188 U. S. 56, 78 (1903) semble; 
Wyman v. Bowman, 127 Fed. 257 (C. C. A. 8th, 1904) ; Van Pelt v. Gardner, 54 
Neb. 7o1, 75 N. W. 874 (1898); 1 Pomeroy, Equiry JURISPRUDENCE (4th ed. 
1918) 472, n.(h). As to directors’ liability, see note 48, supra. . 
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benefit of creditors — an antiquated doctrine — this does not con- 
fer equitable jurisdiction, for a trustee must sue at law to recover 
trust assets from third parties and can not establish his legal title 
to the trust res in equity.”° Finally, nothing but damages is in- 
volved, any more than in the Tribette case. True, damages are 
more easily assessable in these stockholder cases than for numer- 
ous torts, but that distinction seems to affect only the exercise of 
the jurisdiction. 

(3) Suits by a number of taxpayers to enjoin an illegal tax 
where a single taxpayer could only sue at law." Here multiplicity 
is not only the sole ground for getting into equity but also a reason 
for overriding the strong policy against delaying the collection of 
taxes. 

(4) Suits by several insurance companies, subjected to parallel 
actions at law for a single loss where the defenses are the same.” 
Here again the multitude gets the bill of peace. Clearly the basic 
issue between the policy holder and each company is legal. One 
company could not force him into equity. 

(5) Bills of peace-by an adversary whom numerous persons are 
suing at law alleging one injury, for instance, a nuisance.” This 
group is close to the Tribette case itself. An objection is possible 
that in many situations in this group any single member of the 





70 Killian v. Ebbinghaus, 110 U. S. 568 (1884); Hipp v. Babin, 19 How. 271 
(U. S. 1856) ; Knevals v. Florida Cent. R. R., 66 Fed. 224 (C. C. A. 5th, 1894). 

71 McTwiggan v. Hunter, 18 R. I. 776, 30 Atl. 962 (1895); 2 Ames, CASES ON 
Equity JuRIspPICTION 73n.; 1 Pomeroy, Equity JuRISPRUDENCE (4th ed. 1918) 
§§ 258-60. Contra: 2 AMES, 69, 7on.; 1 Pomeroy §§ 265, 266. 

72 Virginia-Carolina Chemical Co. v. Home Ins. Co., 113 Fed. 1 (C. C. A. 4th, 
1902); American Central Ins. Co. v. Harmon Knitting Mills, 39 F.(2d) 221 
(C. C. A. 7th, 1930) (bill filed by policy holder) ; Dixie Fire Ins. Co. v. American 
Confectionery Co., 124 Tenn. 247, 136 S. W. 915, 34 L. R. A. (N.S.) 897 (1910); 1 
Pomeroy, Equity JURISPRUDENCE 495n. Contra: Mechanics’ Ins. Co. v. Hoover 
Distilling Co., 173 Fed. 888 (C. C. A. 8th, 1909), Note (1911) 32 L. R. A. (NS.) 
940; Scruggs & Echols v. American Central Ins. Co., 176 Fed. 224 (C. C. A. 5th, 
1910) ; Fleming v. Phoenix Assurance Co., 40 F.(2d) 38 (C. C. A. sth, 1930). 

73 Sovereign Camp v. O’Neill, 266 U.S. 292 (1924) ; Montgomery Light & Water 
Power Co. v. Charles, 258 Fed. 723 (M. D. Ala. 1919) ; Southern Pac. v. Robinson, 
132 Cal. 408, 64 Pac. 572 (1901) ; Guess v. Stone Mountain Granite & Ry., 67 Ga. 
215 (1881) ; Jordan v. Telegraph Co., 69 Kan. 140, 76 Pac. 396 (1904) ; Illinois Cent. 
R. R. v. Baker, 155 Ky. 512, 159 S. W. 1169 (1913), (1914) 49 L. R. A. (N.s.) 496; 
Farmington Village Corp. v. Sandy River Nat. Bank, 85 Me. 46, 52, 26 Atl. 965 
(1892) semble; Elridge v. Hill, 2 Johns. Ch. 281 (N. Y. 1816) semble; Stewart v. 
Orsburn, 41 S. W.(2d) 1008 (Tex. Civ. App. 1931) ; (1931) 75 A. L. R. 1444n. 
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multitude could have gone into equity against the adversary and 
enjoined the nuisance or other wrong, so that there is an inde- 
pendent equitable ground as to the multitude. But this objection 
amounts to nothing, for there is no independent equitable ground 
as to the adversary. He could not force one of the multitude into 
equity, and it is he who is filing the bill. However, the fact that in 
many of these cases the basic issue is of the sort which courts of 
equity often handle, as compared with the issue of negligence in 
the Tribette case, which is normally tried by a jury, is significant 
with respect to the exercise of the jurisdiction, as we shall see. 

In addition to the five groups described, attention should be di- 
rected to the cases already discussed “* which rest on avoidance of 
multiplicity although there is perhaps an independent equitable 
ground. Furthermore, in bills of peace with two parties the avoid- 
ance of multiplicity of suits between them involving common 
questions is often the only ground of equitable jurisdiction.”* If 
there were only one suit between them, it would necessarily be 
tried at law. A principle which suffices to get two-party contro- 
versies into equity seems applicable a fortiori to controversies with 
many parties, where the multiplicity is still more serious. 

The broad view that multiplicity alone is a reason for getting 
into equity thus finds support in the authorities as well as in its 
value for the accomplishment of justice. Yet in bills of peace, as 
in interpleader,* many courts have continued to follow the early 
cases too closely, seizing upon their accidental limitations rather 
than their underlying principle of relief. Here, as often, judicial 
adherence to tradition can not be explained solely by professional 
conservatism; some strong practical reason disinclines the courts 
to break loose from past technicalities. ‘“ For the use of reason is 
to justify the obscure desires that move our conduct, impulses, pas- 
sions, prejudices, and follies, and also our fears.” Behind all this 
insistence on the formula of “community of interest ” lurks the 
fear that large corporate defendants will readily escape jury trials 





74 Notes 54, 56, supra. 

75 7 Pomeroy, Equity JuRISPRUDENCE (4th ed. 1918) §§ 252, 253, 263, 271, 272; 
Third Ave. R. R. v. Mayor of New York, 54 N. Y. 159 (1873); 2 AMES, CASES ON 
Equity JURISDICTION 97n., 109n.; CHAFEE, CASES ON EgurraBLe RELIEF AGAINST 
Torts (1924) 174n. 

76 See Chafee, supra note 25, at 824, n.2. 

77 Conran, Victory (1915) pt. II. 
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after widespread disasters if multiplicity of lawsuits becomes a 
recognized ground of equitable jurisdiction. Chief Justice Camp- 
bell frankly expresses this apprehension of the broad view. 


“ All sorts of cases must be subject to the principle. Any limita- 
tion would be purely arbitrary. It must be of universal application, 
and strange results might flow from its adoption. The wrecking of a 
railroad train might give rise to a hundred actions for damages, in- 
stituted in a dozen different counties, under our law as to the venue of 
suits against railroad companies, in some of which executors or ad- 
ministrators, or parents and children might sue for the death of a pas- 
senger, and, in others, claims would be for divers injuries. If Pome- 
roy’s test be maintained, all of these numerous plaintiffs . . . could be 
brought before a chancery court in one suit to avoid multiplicity of 
suits! But we forbear. Surely the learned author would shrink 
from the contemplation of such a spectacle; but his doctrine leads to 
it, and makes it possible.” ** 


Still, we are not obliged to fall into this dilemma of “ All or 
nothing.” It smells overmuch of the stagnation of Lord Eldon’s 
famous remark: ‘‘ Dumpor’s case always struck me as extraordi- 
nary; but if you depart from Dumpor’s case, what is there to pre- 
vent a departure in every direction?” *® A middle course is pos- 
sible. Equity need not exclude cases where numerous actions at 
law are a grossly inadequate remedy just because it does not want 
to take over every case of pure multiplicity. The practical consid- 
erations urged by Chief Justice Campbell are reasons for refusing 
to exercise the jurisdiction but not for denying its existence. 

If a mighty wind swept away all the bills of peace cases yet de- 
cided and dispelled the atmosphere of unreality that hovers about 
this subject, so that we could make a fresh start, we should never 
set up formule about privity, community of interest, and general 
property right. Everybody would accept the general principle ad- 
mirably stated by Judge Woolsey: “ The avoidance of multiplicity 
of suits by every device, which is jurisdictionally possible and 
practically convenient, should be encouraged, and should be one of 
the main objectives of procedural administration, and of decisions 





78 Tribette v. Illinois Cent. R. R., supra note 58, at 190-91, 12 So. at 33-34. 

79 Quoted by Bacenot, The First Edinburgh Reviewers, in 2 Worxs & Lire 
(1915) 61. The whole passage is a penetrating analysis of Eldon’s character and 
influence. 





1322 HARVARD LAW REVIEW 


by courts in practice cases.” *° Then we should go on to examine 
the available methods of handling a multiple controversy, and the 
practical policies which should influence a judge in choosing among 
these methods. 

What prevents our making this fresh start now? Even if the 
doctrine of stare decisis has any proper application to a procedural 
problem of this sort,** there is excellent authority, as we have seen, 
for taking the attitude suggested, and the obstacle presented by the 
Tribette case and similar decisions is less serious than it appears, 
for in most of these decisions there were practical reasons for re- 
luctance to exercise the powers of equity. 

The administrative problem presented by parallel suits, which 
would be decided by juries if tried separately, may be solved by 
four different methods: (1) The consolidation of all the suits be- 
fore a single jury; (2) a model suit with a jury to settle the com- 
mon question, followed by separate jury trials on independent 
questions; (3) the determination of the whole controversy by a 
single judge without a jury (the old-fashioned bill of peace); (4) 
the court can keep its hands off and allow the separate jury actions 
to proceed without any attempt to avoid multiplicity. As was 
shown in the early portion of this article, the possibilities of the 
first and second methods are somewhat limited if a court is obliged 
to act through its direct control over proceedings pending before it. 
However, the possibilities of consolidation or a model suit become 
much wider if the court uses the injunction as well as direct con- 
trol. If some members of the multitude have not yet begun suit 
against the adversary, or have sued him in another court, the judge 
who is charged with the administrative problem of multiplicity can 
sometimes force consolidation by enjoining these non-participating 
members from suing at all unless they immediately intervene in the 
consolidated jury action. Thus he applies the principle, “ Speak 
now or forever after hold your peace.” The model suit offers op- 
portunities of usefulness which have not yet been fully realized. 
Lord Mansfield permitted it as a voluntary transaction, but par- 
ticipation could easily be compelled through the injunction. In the 





80 Munson Inland Lines v. Insurance Co. of No. Am., 36 F.(2d) 269, 271 
(S. D. N. Y. 1929). 

81See Arnold, The Réle of Substantive Law and Procedure in the Legal 
Process (1932) 45 Harv. L. Rev. 617; Chafee, supra note 25, at 838. 
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Tribette case, for instance, the court might have selected as a 
model suit one action against the railroad in which the property 
owner was undoubtedly damaged and which was free from com- 
plicating issues of contributory negligence. All the other actions 
at law could then have been temporarily enjoined until this model 
suit had gone to a jury verdict. If the railroad won the model suit 
on the ground of want of negligence, that would end the whole 
controversy and the injunctions against the other suits would be 
made permanent. On the other hand, if the railroad lost the model 
snit, it would be bound by the finding of liability; the temporary 
injunctions would be dissolved, and the other suits would go to 
trial before separate juries on the independent issues of contribu- 
tory negligence and damages. This process was not suggested to 
the court in the Tribette case, but it seems much simpler than the 
plan actually adopted of repeated jury trials on the common ques- 
tion of the negligence of the railroad. Precedents for such model 
suits may be found in equity,* and the method was used in a New 
York case involving repeated actions at law between two parties.** 

The court charged with the administrative problem of multi- 
plicity should be influenced in its choice among the four methods 
by two important factors — the strength of the jury trial policy 
as applied to the basic issues in the parallel suits, and the relative 
complexity of the controversy. 

Although juries would by hypothesis try the parallel suits if they 
proceeded separately, the issues involved may be more peculiarly 
appropriate for a jury in some cases than in others. American 





82 In Foxwell v. Webster, 4 De G. J. & S. 77 (1863), modifying 2 Drew. 
& Sm. 250 (1863), a patentee filed 134 bills to restrain infringement by numerous 
defendants. Although the attempt of 77 defendants to obtain consolidation or a 
model suit in equity for the whole controversy was unsuccessful, the court held 
that the defendants were not obliged to answer as to their profits until their 
liability had been determined. In Marconi Wireless Tel. Co. v. Kilbourne & Clark 
Mig. Co., 235 Fed. 719 (W. D. Wash. 1916), (1917) 30 Harv. L. Rev. 398, threat- 
ened suits by a patentee against the vendees of a competitor were enjoined until 
the patentee had succeeded in the “ parent ” suit against the competitor. Cf. Wag- 
ner v. Meccano, 239 Fed. go1 (C. C. A. 6th, 1917) ; American Seeding Mach. Co. 
v. Dowagiac Mfg. Co., 241 Fed. 875 (C. C. A. 6th, 1917); Putnam v. Hollender, 
6 Fed. 882, 887 (S. D. N. Y. 1881). Cf. also Kessler v. Cldred, 206 U. S. 285 
(1907) ; Pounp, Cases oN EgurrasLe Rewier AGAINST DEFAMATION (2d ed. 1930) 
27n. 

83 Third Avenue R. R. v. Mayor of New York, 54 N. Y. 159 (1873). 
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courts have shown a decided preference for a jury determination of 
title to land, especially where the outcome of the suit may transfer 
possession. Even though equity has jurisdiction to enjoin irrepa- 
rable or continuous injury to land by a defendant in possession, 
it usually refuses to adjudicate the title but grants only a tempo- 
rary injunction pending ejectment. Again, there is a strong popu- 
lar feeling in this country that negligence suits should be tried by 
ajury. This is based on the belief that judges would be more fa- 
vorable than juries to the large corporations which are commonly 
defendants in such cases. Whether this belief is founded in fact 
or not, it can not be ignored, for it is important, not only that the 
people should get justice, but also that they should feel they are 
getting justice. On the other hand, if the basic issues in the sepa- 
rate suits mainly involve questions of law, which would be decided 
by the lower judge in separate jury suits, they may as well be de- 
cided by an equity judge in one suit. Even some kinds of questions 
of fact are frequently decided in equity; they are so decided in 
nuisance and patent suits involving no multiplicity of parties, 
which shows that there is no strong policy favoring a jury trial on 
such issues where there is multiplicity. It should be realized that 
the distinction here drawn is in no sense jurisdictional. Since the 
multiplicity of suits in all these cases confers equitable jurisdiction, 
according to the view taken in this article, the constitutional guar- 
anty of a jury trial has no application.** However, the policy 
which underlies that guaranty should have a significant effect upon 
the exercise of jurisdiction. 

If the numerous cases granting or denying bills of peace be ex- 
amined to ascertain the relative strength of the jury policy as ap- 
plied to the basic issues raised by each case, the conflict in the 
results of these cases almost entirely disappears. Most of the 
decisions granting bills of peace involve issues which are fre- 
quently tried in single equitable suits, and most of the decisions 
denying bills of peace involve issues which are considered espe- 





84 In Georgia Power Co. v. Hudson, supra note 1, at 69, Judge Parker said 
that the Seventh Amendment to the United States Constitution prevented a bill 
of peace, but this position seems too rigid, especially as the tort involved was a 
nuisance, which is frequently the subject of equity suits in the federal courts. Both 
How v. Tenants of Bromsgrove and Mayor of York v. Pilkington were decided 
before 1791. It is unlikely that the Seventh Amendment crystallized for all time 
the conceptions of community of interest and general property right. 
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cially fitted for a jury. Apply the process suggested to the deci- 
sions in the state of the Tribette case, Mississippi. These decisions 
show astonishing vacillation and confusion on the theoretical ques- 
tion of community of interest, but if they be classified according 
to the relative strength of the jury trial policy, they fall rather 
easily into two groups. Thus a bill of peace was denied in the 
Tribette case and in two later decisions *° where the basic issue was 
negligence and in Cumberland Tel. & Tel. Co. v. Williamson,** 
where it was tortious removal of telephone instruments. A bill of 
peace was granted where the basic issue was nuisance in the over- 
flow of a creek caused by a railroad embankment,* fraud in the 
issue of negotiable instruments,** a common defense on three in- 
surance policies,** and unreasonable delay of trains.” A similar 
process could be profitably applied to clarify the law in other 
states.°* An approach of this sort might have made a bill of peace 
possible in the recent case of Georgia Power Co. v. Hudson had it 
not been for the obstacles to federal jurisdiction.” In Bailey v. 
Tillinghast,°** jurisdiction was readily exercised because there was 
no important jury question; once the question of law as to liability 
had been settled the assessment against each stockholder was a 
purely mechanical matter. 

The court can sometimes avoid the burdens of multiplicity with- 
out depriving the parties of a jury trial on the common question, 
by a single consolidated jury suit or by a model jury suit or by 
summoning a jury into equity.°** Even if the court was reluctant 
to force the parties into some type of single jury proceeding, they 





85 Gulf & S. I. R. R. v. Barnes, 94 Miss. 484, 48 So. 823 (1909); Newell v. 
Illinois Cent. R. R., 106 Miss. 182, 63 So. 351 (1913). 

86 ror Miss. 1, 57 So. 559 (1910). An additional reason for the refusal of 
relief in this case is that no important common question appears to have been 
involved. 

87 Tllinois Cent. R. R. v. Garrison, 81 Miss. 257, 32 So. 996 (1902). 

88 Crawford v. Mobile, Jackson & Kansas City R. R., 83 Miss. 708, 36 So. 82 
(1903). 

89 Tisdale v. Ins. Co., 84 Miss. 709, 36 So. 568 (1904). 

90 Whitlock v. Yazoo & Miss. Valley R. R., 91 Miss. 779, 45 So. 861 (1907). 
Later cases granting relief are Roberts v. Burwell, 117 Miss. 451, 78 So. 357 
(1918) ; Middleton v. Howell, 127 Miss. 880, 90 So. 725 (1921). 

%1 The cases cited in note 73, supra, granting relief did not involve negligence. 
or other issues peculiarly appropriate for a jury. 

%2 See note 1, supra. 93 Supra note 2. 

®4 Guess v. Stone Mountain Granite & Ry., 67 Ga. 215 (1881). 
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might be induced to adopt it voluntarily in response to friendly 
judicial persuasion, pointing out the saving of time, expense, and 
effort for all concerned. However, if the complexity of the con- 
troversy or other reasons make a single jury trial on the common 
question impracticable, the court must choose between a single 
suit before a judge or separate jury actions. The strength of the 
jury policy should then be balanced against the evils of multiplic- 
ity. The latter will become greater and more obvious as time goes 
on, and may suffice to let even title and negligence be determined 
without a jury,®’ but this is unlikely for some years to come. 

The second factor guiding the judge’s choice among the four 
methods is the relative complexity of the controversy. The ad- 
vantages of avoiding multiplicity must be compared with the diffi- 
culties of handling in one suit many disputes and many parties. 

One of these difficulties is the crowding and confusion in the 
courtroom if each party has his own lawyer. An illustration of 
such a situation is found in the following description by an able 
equity judge of the hearings in a suit attacking a trust with some 
forty beneficiaries: 


“‘ We were gathered in small courtroom No. 7 where all parties were 
close together. The usual crowded condition was accentuated by the 
bringing in of half a dozen tables for attorneys. Seldom during the 
trial were there less than two dozen attorneys for respondents actually 
participating, following the testimony in the interest of various clients, 
at times themselves interjecting questions and more often making sug- 
gestions to the attorney at the time conducting the cross-examination 
of complainant’s witnesses.” °° 


This multiplicity of lawyers might bewilder a jury in a consoli- 
dated or model suit, but an equity judge often has to put up with it 





95 It is significant that in situations where the remedy at law is rendered inade- 
quate by some other fact than multiplicity, courts of equity have determined 
issues usually deemed appropriate for a jury. Kruczinski v. Neuendorf, 99 Wis. 
264, 74 N. W. 974 (1898) (title to land against a defendant in possession) ; New 
York Life Ins. Co. v. Seymour, 45 F.(2d) 47 (C. C. A. 6th, 1930) (the liability of 
an insurance company). 

96 Barrows, J., in Davis v. Manson, R. I. Super. Ct. (1917) 7, aff'd, 102 Atl. 
714 (R. I. 1918). The trial judge’s decision (in the Harvard Law School Library) 
describes the various witnesses, their appearance on the stand, and the impression 
they made on the judge. It constitutes a valuable document on the trial of issues 
of fact in equity. 
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in other situations than a bill of peace, so that he need not be 
baffled by it there. In addition, the multitude may avoid this con- 
fusion of counsel by pooling their resources and hiring one or two 
lawyers to represent the entire group in court.*’ This is especially 
likely to happen if the common questions are the only or principal 
questions in the controversy. 

The difficulties of unification become more serious if the com- 
mon questions are accompanied by special issues raised by the va- 
rious members of the multitude. This is not fatal to a bill of peace, 
as Mayor of York v. Pilkington ** showed long ago, but the court 
will have to consider the relative magnitude of the common ques- 
tions and the independent questions. The order in which the four 
methods open to the judge are stated in this article corresponds 
roughly to the increasing complexity of the controversy. Consoli- 
dation in a single jury trial is appropriate where the independent 
questions are absent or trivial. Indeed, it was a requisite of con- 
solidation at common law, as we have seen,” that one verdict should 
be possible in all the parallel suits, but under codes and practice 
acts the capacity of a jury is rated higher, and some diversity is 
permitted, at least in the amount of damages.*”° When the inde- 
pendent questions loom larger, the court must reject consolidation, 
but may be able to use the second method — a model jury suit on 
the common questions followed by a severance into separate jury 
suits on the independent questions — as in the plan suggested 
above for the Tribette case.'°' When the complexity seems too 
great for a model suit, the court will have to abandon all thoughts 
of a unified jury suit and turn to the third method, a single pro- 
ceeding in equity as used in Mayor of York v. Pilkington, Bailey 
v. Tillinghast,’°* and many other cases. Finally, if the contro- 
versy is too complicated for even an equity court to handle as a 
unit, then the court will be unable to avoid multiplicity and must 
fall back on the fourth method of letting the parallel-suits take 
their separate course before separate juries. To summarize, the 
controversy may be so simple that the common questions can be 


—_ 





®7 In Georgia Power Co. v. Hudson, supra note 1, the multitude employed 
the same counsel in their separate actions at law. 

%8 Supra note 18. 

99 (1914) 1 C. J. 1124. 101 P, 1323, supra. 

100 See the cases cited in notes 7, 8, supra. 102 Notes 2, 14, supra. 


ee eR a aR Se ae ee Ger gr eR TT inky i tin aie SE ad, — é 





1328 HARVARD LAW REVIEW 


handled by a single jury, or so tangled that they must be tried 
over and over by many juries. In between are the cases where 
the complexity is neither very low nor very high, and these should 
be determined by a judge. 

When an equity judge is deciding whether he will try parallel 
suits with basic jury issues in one proceeding or leave them to be 
tried separately, the administrative problem with respect to the 
factor of complexity closely resembles the problem of multifari- 
ousness raised by a bill with multiple parties which seeks to settle 
basic equitable issues. Mr. Justice McLean defines a bill as multi- 
farious, “‘ which seeks to enforce against different individuals, de- 
mands which are wholly disconnected.” *°* But he is careful to 
point out that multifariousness is not a rigid test, but a standard 
of convenience governing the exercise of jurisdiction. As Lord 
Cottenham says, 


“ To lay down any rule applicable universally, or to say what consti- 
tutes multifariousness, as an abstract proposition, is, upon the au- 
thorities, utterly impossible. The cases upon the subject are extremely 
various; and the Court, in deciding them, seems to have considered 
what was convenient in particular circumstances rather than to have 
attempted to lay down any absolute rule.” '* 


After quoting this language with approval Mr. Justice McLean 
adds: 


“Every case must be governed by its own circumstances; and as 
these are as diversified as the names of the parties, the court must exer- 
cise a sound discretion on the subject. Whilst parties should not be 
subjected to expense and inconvenience, in litigating matters in which 
they have no interest, multiplicity of suits should be avoided, by unit- 
ing in one bill all who have an interest in the principal matter in 
controversy, though the interests may have arisen under distinct 
contracts.” *° 


In other words, the court must determine whether the advantages 
of disposing of the entire controversy in one proceeding are out- 





103 Gaines v. Chew, 2 How. 619, 642 (U.S. 1844). 

104 Campbell v. Mackay, 1 Myl. & C. 603, 618 (1836). 

105 2 How. 619, 642 (U. S. 1844). Accord: McLean v. Lafayette Bank, Fed. 
Cas. No. 8,886 (D. Ohio 1844). 
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weighed by the difficulties of combining divergent issues and per- 
sons.’°° It is a question of the balance of convenience whether 
the court will settle all the issues in one suit; or will settle only 
the common question in one suit and then allow the independent 
questions to proceed in separate equity suits; or not settle the 
controversy at all in a single suit. 

An important illustration of this problem arises in a bill to en- 
join a tort causing irreparable injury where there are numerous 
plaintiffs who suffer independently, or numerous defendants who 
are causing the injury without concerted action. In such situa- 
tions, as we have seen,’ many courts allow joinder in one pro- 
ceeding for purposes of injunctive relief, but the question still 
remains whether compensation can also be obtained in the same 
unified proceeding. The older cases granted only the injunction 
and held that the claims for damages by or against numerous per- 
sons must be tried in separate actions at law.*** Recent decisions, 
however, show an inclination to assess compensation in the unified 
proceeding, applying the principle that equity once having taken 
jurisdiction will wind up the whole controversy.**° Of course, if 
the problems of damages were very difficult, the balance of con- 
venience would favor separate jury trials; but often damages 
can be assessed mechanically **° or on the basis of facts already 
ascertained during the hearings on the injunction. 

The same test of the balance of convenience applies to the 
joinder of numerous jury suits in one equity suit. The burden 
of repeated trials of the common questions may be so great that 
the difficulties of combining the independent questions are in- 
significant. On the other hand, the common questions may fur- 





106 Cf, Baker v. Portland, Fed. Cas. No. 777 (D. Ore. 1879) (a narrow de- 
cision) ; Scott v. McFarland, 70 Fed. 280 (D. Ore. 1895) ; Lehigh Valley R. R. v. 
McFarlan, 30 N. J. Eq. 135 (1878). 

107 Note 66, supra; see 2 Ames, CASES ON Equity JURISDICTION 63n., 66n. 

108 See 2 AMES, loc. cit. supra note 107. 

109 Knox v. Reese, 149 Ga. 379, 100 S. E. 371 (1919), (1920) 33 Harv. L. Rev. 
610; Stevens v. Rockport Granite Co., 216 Mass. 486, 104 N. E. 371 (1914) ; State 
v. Sunapee Dam Co., 72 N. H. 114, 55 Atl. 899 (1903); Kinsman v. Utah Gas & 
Coke Co., 53 Utah 10, 177 Pac. 418 (1918) ; McMechen v. Coal Co., 88 W. Va. 
633, 107 S. E. 480 (1921). 

110 New York & N. H. R. R. v. Schuyler, 34 N. Y. 30 (1865). The stock assess- 
ment cases discussed below are also in point for joinder of compensation, though 
here no independent equitable ground can be found. 
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nish such weak links to bind together the independent questions 
that the whole controversy drops apart.’'' Sometimes the court 
adopts the intermediate course of lessening the complexity by dis- 
carding part of the multiple controversy described in the bill, and 
perhaps dismissing some of the parties; the rest of the controversy 
is then adjudicated."” , 

The manner in which the proportionate value of the common 
questions and the independent questions determines the outcome 
is well brought out by one type of bills of peace, the stockholders’ 
liability cases. In cases like Bailey v. Tillinghast,’ there is an 
important common question— were subscribers to new shares 
stockholders, or what percentage of the par value was validly as- 
sessed against each share? In comparison, the independent ques- 
tions of the number of shares owned by each defendant, and so 
on, presented little difficulty and were readily absorbed in the 
single proceeding. In another group, the validity and percentage 
of the assessment had been conclusively determined before the 
receiver filed his bill of peace against the shareholders. The com- 
mon questions were largely out of the way, and little remained 


but the independent questions. The bill was only “a bundle of 
separate suits.”*** Relief was consequently denied. The re- 
ceiver resembled the widow who tried to unite all her husband’s 
debtors in one equity suit.° The leading case of this sort is 
Hale v. Allinson,"* where the bill asserted that the defendants, 
Pennsylvania shareholders in a Minnesota corporation, were 
bound by a Minnesota decree, so far as the necessity for the as- 





111 There are other examples of this besides the stockholders’ liability cases 
(notes 114, 116, infra). Jones v. Hardy, 127 Ala. 221, 28 So. 564 (1899) ; Pankey 
v. Ortiz, 26 N. M. 575, 195 Pac. 906, 30 A. L. R. 109 (1924) (quieting title to land 
against numerous persons) ; Marsh v. Kaye, supra note 48; Empire Eng. Corp. v. 
Mack, 217 N. Y. 85, 111 N. E. 475 (1916); Illinois Steel Co. v. Schroeder, 133 
Wis. 561, 113 N. W. 51 (1907), 14 L. R. A. (NS.) 239 (1908). 

112 St. Louis, I. M. & S. Ry. v. McKnight, 244 U. S. 368 (1917); Fleming v. 
Phoenix Assurance Co., 40 F.(2d) 38 (C. C. A. 5th, 1930), certiorari denied, 282 
U. S. 869 (1930). In the Phoenix case the jurisdiction might reasonably have 
been exercised in favor of complete relief. See note 72, supra. 

113 Supra note 2. Accord: cases cited in notes 48, 69, supra. 

114 McPherson, J., Tompkins v. Craig, 93 Fed. 885, 886 (C. C. E. D. Pa. 1899). 

115 Supra note 17. 

116 188 U.S. 56 (1903). Accord: Rogers v. Boston Club, 205 Mass. 261, 91 
N. E. 321, 28 L. R. A. (N.s.) 743 (1910); Burke v. Scheer, 89 Neb. 80, 130 N. W. 
962, 33 L. R. A. (NS.) 1057 (1911). 
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sessment and the amount charged against each stockholder were 
concerned. Thus the bill raised no common questions except the 
Minnesota receiver’s right to sue in another state; and this was 
outweighed by the independent questions. In sustaining the de- 
murrer, Mr. Justice Peckham adopted the language of Judge Mc- 
Pherson, who described the proceeding as “ a congeries of suits 
with little relation to each other, except that there is a common 
plaintiff, who has similar claims against many persons,” and 
pointed out the variety of the separate defenses and the difficul- 
ties involved in their determination — protracted hearings, numer- 
ous counsel, voluminous testimony, and expensive printing. And 
Mr. Justice Peckham stressed the principle that the exercise of 
jurisdiction depends upon the complexity of the controversy. 


“Each case, if not brought directly within the principle of some 
preceding case, must, as we think, be decided upon its own merits and 
upon a survey of the real and substantial convenience of all parties, 
the adequacy of the legal remedy, the situations of the different parties, 
the points to be contested and the result which would follow if juris- 
diction should be assumed or denied; these various matters being fac- 
tors to be taken into consideration upon the question of equitable 
jurisdiction on this ground, and whether within reasonable and fair 
grounds the suit is calculated to be in truth one which will practically 
prevent a multiplicity of litigation and will be an actual convenience 
to all parties, and will not unreasonably overlook or obstruct the 
material interests of any. The single fact that a multiplicity of suits 
may be prevented by this assumption of jurisdiction is not in all cases 
enough to sustain it. It might be that the exercise of equitable jurisdic- 
tion on this ground, while preventing a formal multiplicity of suits, 
would nevertheless be attended with more and deeper inconvenience 
to the defendants than would be compensated for by the convenience 
of a single plaintiff, and where the case is not covered by any con- 
trolling precedent the inconvenience might constitute good ground for 
denying jurisdiction.” 17 


In short, there is no automatic solution for the administrative 
problem presented by multiple suits involving common questions. 
The two considerations emphasized in this article — the strength 
of the jury trial policy and the relative complexity of the contro- 





117 Jd. at 77-78. This passage is accepted as “a practicable working rule” by 
Fletcher, supra note 63. 
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versy — are not rigid principles but only standards of judgment. 
As Mr. Justice Cardozo says, “‘ We have sought, not to declare a 
rule, but to exemplify a process.” *** The judge before whom the 
bill of peace is filed has a practical decision to make, in which he 
will be helped by asking himself a few simple questions. “ Will 
this multiple controversy be more desirably handled by one jury, 
or several juries, or by myself?” ‘ Which had we better have, 
one suit or several suits? ” Such is the conclusion of this long dis- 
cussion. The prediction may be ventured that the pressure of time 
and money will lead courts to throw more responsibility on a jury 
to handle consolidated actions or model suits, and that where these 
are impracticable the judges themselves will be more enterprising in 
disposing of a whole controversy in one proceeding. ‘ The tend- 
ency of the times is to ‘ take on’ harder and longer jobs.” **° 

Thus bills of peace are seen not to be a topic peculiar to equity 
but only a portion of the general procedural subject of parties. 
The intricacies which enlivened the long controversy between 
Pomeroy and the followers of the Tribette case become irrelevant. 
All that remains is a practical task for the trial judge, not very 
different from that which confronts the prospective traveller in 
deciding whether to put his belongings into one trunk or several 
suitcases. Still, in procedural matters it is probably more profit- 
able for a judge to turn his thoughts to the best method of achiev- 
ing satisfactory justice between the persons before him than to 
the elucidation of difficult abstract conceptions. And those philo- 
sophically minded lawyers who regret the loss of dignity which 
bills of peace suffer in this transformation can console themselves 
with the reflection that the administrative task here described is 
one phase of the problem of the One and the Many, which William 
James called the most fascinating of all speculations. 


Zechariah Chafee, Jr. 


Harvarp Law ScHOOL. 





118 Yome v. Gorman, 242 N. Y. 395, 403, 152 N. E. 126, 130 (1926). 
119 Hough, J., Kearns-Gorsuch Bottle Co. v. Hartford-Fairmont Co., 1 F.(2d) 
318, 319-20 (S. D. N. Y. 1921). 
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CHANGE OF POSITION IN QUASI-CONTRACTS 


T has been said that in the “ historian’s history ” stratification 
of legal doctrine served to assign to morals, once the life of 
the law, a fractional part in the legal process. Today it is more 
fashionable to accord to morals — so long as they remain uncon- 
scious prejudices in the judge’s mind — more potent rank. Per- 
haps in the wider currents of the law the purely moral drive has 
lost its force; but one must search deep in the law to come upon a 
field where the urge to find justice and do equity remains so articu- 
late as in the law of quasi-contracts. Heére, if words mean any- 
thing, the moral afflatus has persisted; here we have still a mael- 
strom of good intentions. Especially in this country the notion has 
been thoroughly bred into quasi-contracts that, since there is no 
fund of doctrine to hamper his moral sense, the judge is happily 
free to consult the moral law alone. Whatever the reasons for the 
overt persistence of this attitude, its origin is not difficult to fix. 
The bold hand of the great innovator, Lord Mansfield, is alone 
responsible. 

The belief is general in this country that Lord Mansfield made 
the law of quasi-contracts, that until his time the action, due to 
fragmentary development, was limited in scope. The leading 
commentators say so,’ and the pious attitude with which problems 
in quasi-contracts are approached by the courts is witness to the 
universality of the impression. This impression does not, how- 
ever, quite tally with the facts. The action for money had and 
received had a respectable common-law history before Lord 
Mansfield came to the bench in 1756. Professor Ames has seen 
in it an impressive example of the creative capacities of the 
common-law process — and his researches stopped at the begin- 
ning of the eighteenth century.” There is no doubt that the 





1 See Woopwarp, Law or Quasi-Conrracts (1913) §2; KEENER, LAW OF 
Quasi-Conrracts (1893) 43, 44; Cary v. Curtis, 3 How. 236, 247 (U.S. 1845); 
Hunt v. Amidon, 4 Hill 345, 349 (N. Y. 1842). 

2 See Ames, Lectures on Lecat History (1913) 166. Dean Ames’ references 
to “essentially equitable quasi-contracts ” are not inconsistent with the point made 
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larger branches of the modern law of quasi-contracts were blocked 
out before 1750. By that time it had been held that a plain- 
tiff might waive a tort and sue in assumpsit; he could sue for 
money had to his use, for money paid on a consideration which 
had failed, and for money paid under mutual mistake.* Even 
the liberality of pleading which characterizes the action, remark- 
able in those times, can not be said to be an innovation by Lord 
Mansfield.* Any later tendency to glittering generalization can 
not hide the fact that these decisions were strictly in the common- 
law tradition: a cautious feeling of the way, step by step; a few 
dicta and no sweeping generalities. And, most important, they 
were common-law decisions, developing the common-law action 
of assumpsit. Nowhere does any intimation appear that there 
was conscious modelling of the action to meet the more liberal 
principles of the courts of equity. Yet this suggestion is precisely 
what Lord Mansfield insinuated into the law, and which today is 
orthodox theory in this country. The precedents, if indeed he 
considered them, were of value to him only as indications of a wider 
principle. For him, the only canons applicable were “ the widest 
principles of equity and good conscience.” 


“This kind of equitable action, to recover back money, which ought 
not in justice to be kept, is very beneficial, and therefore much encour- 
aged. It lies only for money which, ex aequo et bono, the defendant 
ought to refund; it does not lie for money paid by the plaintiff, which 
is claimed of him as payable in point of honor and honesty. . . . In 
one word, the gist of this action is, that the defendant, upon the circum- 
stances of the case, is obliged by the ties of natural justice and equity 
to refund the money.” ® 





in this article regarding the place of doctrines of equity in the law of quasi-con- 
tracts. See 8 HotpswortH, History oF ENGLISH Law (1924) 97. 

8 Hussey v. Fiddall, 12 Mod. 324 (1700); Lamine v. Dorell, 2 Ld. Raym. 1216 
(1706) (waiver of tort), stated in Lord Mansfield’s time as if new law [Hitchin v. 
Campbell, 2 Wm. BI. 826 (1772) sub nom. Kitchen v. Campbell, 3 Wils. 304 
(1772); King v. Leith, 2 T. R. 141 (1787) ]; Egles v. Vale, Cro. Jac. 69 (1606), 
s.c. Yelv. 70; Hasser v. Wallis, 1 Salk. 28 (1708) (money had and received) ; 
Holmes v. Hall, Holt 36 (1695) (failing consideration) ; Lady Cavendish v. Mid- 
dleton, Cro. Car. 141 (1629); Bonnel v. Fouke, 2 Sid. 4 (1657); see Tomkins v. 
Bernet, 1 Salk. 22 (1693) (mistake). 

4 Cf. Babington v. Lambert, Moore 854 (1617). Dean Ames has shown other 
early lines of development. AMEs, op. cit. supra note 2, at 143-71. 

5 Moses v. MacFerlan, 2 Burr. 1005, 1012 (1760). Characteristically, the de- 
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This is the classic statement of his position; today it is often 
referred to in kaec verba as stating the principles of the action.® 
There seems little doubt that, if these are the guiding principles, 
it is because Lord Mansfield, moved by “ no doubt a praiseworthy 
desire to free the Court from the fetters of legal rules and enable 
them to do what they thought to be right in each case,” ” made 
them so. Of course, the expansion of the action was considerable 
during his time as a judge.* But the evidence from the earlier 
decisions suggests rather persuasively that the latter half of the 
eighteenth century would, in any event, without Lord Mansfield 
and without recourse to equitable doctrines or analogies, have 
seen a development as great. No doubt his influence was a 
dramatic and potent circumstance in the history of the action; at 
the present time, the inquiry is open whether it was a proper one. 

First, observe what the effect of this early cataclysm has been 
on subsequent comment. As has already been said, for all that 
appears in the opinions written on this side of the Atlantic, Moses 
v. MacFerlan ® is gospel, since a general belief prevails that there 
the principles of the action were first stated. It is firm ritual to 
preface any opinion in the subject with a reiteration of Lord 
Mansfield’s views.*° The course of comment in England has been 





cision has been repudiated on the ground that it is “inequitable.” Marriott v. 
Hampton, 7 T. R. 269 (1797) ; see Philips v. Hunter, 2 H. BI. 402, 415, 416 (1795). 

6 Lord Mansfield rarely missed the opportunity to restate his notions of the 
principles governing the law of quasi-contracts. See Sadler v. Evans, 4 Burr. 
1984, 1986 (1766); Dale v. Sollet, 3 Burr. 2133, 2134 (1767); Clarke v. Shee & 
Johnson, 1 Cowp. 197, 199, 200 (1774) ; Stevenson v. Mortimer, 2 Cowp. 805, 807 
(1778) ; Longchamp v. Kenny, 1 Doug. 137, 138 (1779); Towers v. Barrett, 1 
T. R. 133, 134 (1786); Bize v. Dickason, 1 T. R. 285, 287 (1786). 

7 See Holt v. Markham, [1923] 1 K. B. 504, 513 per Scrutton, L. J. 

8 The many minute developments are cited in the note to Dutch v. Warren, in 
1 Strange 406 (1795). “‘ These cases were numerous and varied, and the principles 
which underlay them badly needed to be stated. Here Lord Mansfield had his 
chance. He was not faced with a coherent body of principles. ... He found an 
incoherent set of rules stated in a number of heterogeneous cases; and if there 
was any one principle at their back, it was the innate feeling of the judges that it 
was just and equitable that a convenient remedy should be given in these cases. 
This was a situation with which he was eminently fitted to deal.” 8 HoLpswortu, 
History oF ENGLISH Law (1924) 97. 

® 2 Burr. 1005 (1760). 

10 Repetition or paraphrase of the words of Lord Mansfield is frequent enough 
to defeat the purpose of citation. Especially emphatic are Moore v. Mandlebaum, 
8 Mich. 433, 448 (1860) ; Miller v. Schloss, 218 N. Y. 400, 113 N. E. 337 (1916). 
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curious. Lord Mansfield’s doctrines are alternately exalted and 
scorned, depending upon the result desired. Of late they have 
been spoken of with witty sarcasm," but let none think that there 
was never any force in them, or that in recent times they have not 
been called on to do service.” 

Just what is the precise value of the talk of “ good conscience,” 
even in this country? The question may best be focussed by con- 
sidering an angle of quasi-contracts where the moral problem 
involved is most apparent. Defenses to the recovery of money 
paid under mistake raises the moral problem neatly. Other angles 
of the action are also interesting — what are “ voluntary ” pay- 
ments; what mistakes are mutual and what “ unilateral”; which 
are of law and which of fact; what are “ essential ” and what “ col- 
lateral ” mistakes — and all of them have a significant bearing on 
the real strength of the equitable considerations supposed to 
control; but each is complicated by the presence of amoral factors. 
The issue of the influence of equitable considerations is best pre- 
sented when “ change of position ” is asserted as a defense. 

The cornerstone of the action for the recovery of payments 
made under mistake is in truth an “ equitable” principle. The 





The West Publishing Company has made an extensive collection of the dicta in its 
digests under Money Received, Key-Number 1, 2; Payment, Key-Number 85(1). 

11 “ Now ever since the time when that great judge, Lord Mansfield, with no 
doubt a praiseworthy desire to free the Court from the fetters of legal rules and 
enable them to do what they thought to be right in each case, obscured, in my 
respectful view, the nature of the action for money had and received, by saying in 
Sadler v. Evans (supra, note 6] ‘It is a liberal action, founded upon large princi- 
ples of equity, where the defendant cannot conscientiously hold the money. The 
defence is any equity that will rebut the action,’ the whole history of this particu- 
lar form of action has been what I may call a history of well-meaning sloppiness 
of thought.” Holt v. Markham, [1923] 1 K. B. 504, 513. See also Sinclair v. 
Brougham, [1914] A. C. 398, 454-56; Baylis v. Bishop of London, [1913] 1 Ch. 
127, 137, 139, 140; Marconi’s Wireless Tel. Co. v. Newman, [1930] 2 K. B. 292, 
300. 

Even in Lord Mansfield’s later years adherence to his doctrine was far from 
whole-hearted. Cf. Straton v. Rastall, 2 T. R. 366 (1788); Scurfield v. Gowland, 
6 East 241 (1805). A little later the attacks on the dicta in Moses v. MacFerlan, 
2 Burr. 1005 (1760), were severe. They were said to be “certainly too large” 
(Johnson v. Johnson, 3 Bos. & P. 162, 169 (1802), and “exploded” (Miller v. 
Atlee, 3 Ex. 799, as reported in 13 Jur. 431 (1849)). 

12 A few of the more emphatic subscriptions to the dicta are cited. Freeman v. 
Jeffries, L. R. 4 Ex. 189, 198, 200 (1869) ; Phillips v. London School Board, [1898] 
2 Q. B. 447, 453; Bradford Corp. v. Ferrand, [1902] 2 Ch. 655, 661, 662; Dominion 
Coal Co. Ltd. v. Maskinonge S. S. Co. Ltd., [1922] 2 K. B. 132, 140. 
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decisions are to the effect that the gross carelessness of the person 
making the mistaken payment is not a material fact, at least in 
the absence of certain matters of defense to be considered.** Of 
course, this kind of case, where the defense is that the plaintiff 
should not recover because he was stupid, furnishes ready oppor- 
tunity for the kind of language Lord Mansfield made popular. 

i 
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The righteous answer that speaks of equity and good conscience 
is so apt that its use is unavoidable.“ It is in this type of case l 
that many of the statements which give to the law of quasi- i 
contracts its moral bias are found. Yet, though the sentiment is i 
opportune, the usual manner of its expression is not strictly nec- 
essary. The result, as has been seen, was dictated by common- : 
law decisions, without thought that the equity courts or their Ri 
doctrines were playing a part. Unless an assumption is made that i 
chancery is alone in its desire to reach an “ equitable ” conclusion, 
the decisions on this point are no more affected by the principles 
of equity than are any others made at law after an honest attempt 
to reach justice. In short, Lord Mansfield introduced a confusion 
that is merely verbal; without him, only the language of the 
decisions would differ. But since confusions seldom remain in- i 
nocent, any cumulation of doctrine must be examined with cau- 
tion. Rather naturally, the problem which is involved in questions 
of change of position has been affected. Insistence on good con- 
science alone in the matter of recovery by the plaintiff has led 
to retention of the same notions in the matter of defenses to 
recovery. If the plaintiff may have his money back when it is 
equitable so to rule, it would seem to follow that the defendant 
must prevail when the equities are in his favor. 
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“Tt is the most favorable way in which he can be sued: he can be liable 
no further than the money he has received; and against that, may go 
into every equitable defence, upon the general issue; he may claim every 
equitable allowance; etc; in short, he may defend himself of every thing 















13 Kelly v. Solari, 9 M. & W. 54 (1841) ; Kingston Bank v. Eltinge, 40 N. Y. 
391 (1869); Pingree v. Mutual Gas Co., 107 Mich. 156, 65 N. W. 6 (1895); 2 
Smiru, Leapinc Cases (13th ed. 1929) 407, 408. A few earlier intimations of a 
contrary rule must be considered obsolete. West v. Houston, 4 Harr. 170 (Del. 
1844); see Manzy v. Hardy, 13 Neb. 36, 37, 13 N. W. 12 (1882); Union Savings 
Bank v. Kehlor, 7 Mo. App. 158, 165 (1879). 

14 Similar sentiments abound in the cases cited in note 15, infra. 
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which shews that the plaintiff, ex aequo et bono, is not entitled to the 
whole of his demand, or to any part of it.” + 


Perhaps an impetus less diffuse would have resulted in formula- 
tion of more precise categories of defenses in place of this generous 
outpouring of the spirit. The question posed is whether, despite 
this unprincipled, yet still articulate, moral urge there is not today 
some ground for the assertion that defenses in quasi-contracts are 
governed by law instead of by “ natural justice.” 


CHANGE OF POSITION AND PURCHASE FOR VALUE 


There is one place, in that part of quasi-contracts which treats 
of defenses, where the ethical problem whether money paid under 
mistake ought to be returned is complicated by issues of policy 
which have filtered in from other parts of the law. Since the 
action always involves the recovery of money already paid out, 
the question must often arise whether it is politic to disturb the 
status which arose after the mistaken paymer*. In the simple 
case put above, where a careless plaintiff demands recovery from 
the person to whom he paid money because he erroneously as- 
sumed it was owing, there does not seem to be any reason, in the 
absence of serious change of position on the part of the defendant, 
why the plaintiff should not have his money. More complex 
questions arise when the mistake at the basis of the payment is 
induced by the mistake or fraud of a third person through whose 
hands the money passes. There is room here for the familiar 
doctrine of purchase for value without notice and the decisions 
show that the doctrine is applied with exceeding refinement in 
quasi-contracts as elsewhere. The simplest case where such a 





15 Moses v. MacFerlan, 2 Burr. 1005, 1012 (1760). Cases like Farmer v. 
Arundel, 2 Wm. BI. 824 (1772), and Munt v. Stokes, 4 T. R. 561 (1792), where 
it was said that the money was “ morally” owing to the defendant; or like 
Pensacola & Atlantic R. R. v. Braxton, 34 Fla. 471, 16 So. 317 (1894), and Super- 
visors v. Manny, 56 Ill. 160 (1870), where the money paid under mistake was 
legally owing; or like Traweek v. Hagler, 199 Ala. 664, 75 So. 152 (1917) and 
Kingston Bank v. Eltinge, 66 N. Y. 625 (1876), where the plaintiff ultimately got 
the benefit of the mistaken payment, are logically part of a paper which treats of 
defenses in actions for money paid under mistake. They are not considered here 
because, despite statements to the contrary contained in some of them, they do not 
bear on questions of change of position. 
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defense was upheld is Stephens v. Board of Education.’* X owed 
D money. Needing funds, he forged a bond and mortgage and 
sold them to P. He deposited the money which he had from P 
in his bank; and then, out of these funds, paid D the debt he 
owed him. Clearly, and so it was held, D made a purchase for 
value without notice of the existence of P’s claim to the money.” 
The objection that D could not “ buy ” money of the realm is only 
linguistic, for the crucial point is that each participant in the 
transaction in which the money was paid over to D was both a 
seller and a buyer. D sold his claim for the money, and bought 
the money with the claim; X bought the claim with the money, 
and sold the money for the claim. These are all the elements of a 
purchase for value. But the courts are astute to rule out this 
defense in cases apparently similar, where X pays D with money 
P paid him under mistake, if one of the stated elements is 
lacking. If Dis X’s mistress, she may not retain the money, for 
her favors are an illegal consideration.** Similarly, D’s defense 
fails if he is chargeable with notice of the infirmity of X’s title.*® 
All this is elementary, but it serves to point out that the defense 
is applicable in quasi-contracts. 

To say, as some judges have said, that in these cases an equita- 
ble right is under consideration only confuses the issue. True, 
an effort is made to follow a res through various hands, and this 
is usually a question which arises in equity. But of course it is 
permitted at law, in trover, to follow a ves in much more thorough- 
going fashion. Nor may any inference be drawn from the fact 
that the right in question is “cut off” by a purchase for value 
without notice.*® Rights in equity are so destroyed, but so they 
are at law as well in the case of money passing to an innocent 





16 79 N. Y. 183 (1879). The conventional symbols are used: P and D for 
plaintiff and defendant; X for the third person. 

17 Holly v. Missionary Soc., 180 U. S. 284 (1901); Benjamin v. Welda State 
Bank, 98 Kan. 361, 158 Pac. 65 (1916) ; Southwick v. First Nat. Bank of Memphis, 
84 N. Y. 420 (1881) ; Newhall v. Wyatt, 139 N. Y. 452, 34 N. E. 1045 (1893). 

18 Cf. Banque Belge v. Hambrouck, [1921] 1 K. B. 321; Clarke v. Shee & 
Johnson, 1 Comp. 197 (1774). 

19 Cf, John v. Dodwell & Co. Ltd., [1918] A. C. 563; Reckitt v. Barnett, Pem- 
broke & Slater, Ltd., [1929] A. C. 176. 

20 Ames, Purchase for Value Without Notice (1887) 1 Harv. L. Rev. 1. He 
stated it as an equitable principle. 
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third person who gives value for it.*’ To talk of the rights of the 
parties in this situation as in equity is, then, to make needless 
obeisance to Lord Mansfield’s position. 

That the hypothesis is correct that doctrines of purchase for 
value are part of the law of quasi-contracts may be shown by 
other cases where their application is more subtle. It often 
happens that, though X, the third person, is present in the case, 
P pays the money directly to D. Even so the cases bear out the 
argument that a purchase for value must be found if the person 
paying and the person receiving are each both buyer and seller 
of a valid consideration. The question is only this: did D inten- 
tionally give up something of value to P, which P intended to buy 
from him with the money he now seeks to recover as paid under 
mistake? In Ball v. Shepard *’ X, a bond salesman, had con- 
tracted to buy certain bonds from D. Believing that he had 
consummated a contract to sell them to one of his customers, he 
persuaded P to take over the bonds from D for his account. The 
resale contract then turned out either never to be made or un- 
enforceable, and P sued D to recover back the price of the bonds, 
claiming payment under mistake. This was no doubt a purchase 
for value and the court soruled. The case is really no different from 
the many decisions involving negotiable instruments, where pur- 
chase for value is often an explicit basis; namely in those cases 
where a bank pays a check drawn on it only because of a mistake as 
to the state of the drawer’s account. ‘Here recovery back of the 
money paid is generally denied,”* sometimes in disregard of and 
always without recourse to, what good conscience might dictate. 
There are further decisions in the same tradition which go to 
lengths so great in upholding the defense of purchase for value as 





21 Miller v. Race, 1 Burr. 452 (1758). The question whether the right to re- 
cover money paid under mistake is legal or equitable is at least an open one. “ This 
(following the res) is a principle not merely of equity, but of the common law.” 
Sinclair v. Brougham, [1914] A. C. 398, 418. Compare Straton v. Rastall, 2 T. R. 
366 (1788); see Banque Belge v. Hambrouck, [1921] 1 K. B. 321, 327, 330. But 
see John v. Dodwell & Co. Ltd., [1918] A. C. 563, 570. 

22 202 N. Y. 247, 95 N. E. 719 (1911). Accord: Behring v. Somerville, 63 
N. J. L. 568, 44 Atl. 641 (1899) ; Barclay & Co. Ltd. v. Malcolm & Co., 133 L. T. 
512 (1925). 

23 Chambers v. Miller, 32 L. J. C. P. 30 (1862); Citizen’s Bank v. Schwarz- 
schild & Sultzberger Co., 109 Va. 539, 64 S. E. 954 (1909) ; BRANNAN, NEGOTIABLE 
INSTRUMENTS Law (Chafee’s ed. 1926) 896. 
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not to be possible of reconciliation with preconceived notions of 
the place of good conscience in quasi-contracts. It is a slim kind 
of value which the cases require of D. In one case ** X was 
indebted to D on a chattel mortgage of an automobile which he 
had stolen. D held his note and the mortgage, which was of 
course invalid. When X later desired a larger loan, he obtained 
it from P on the same security, and P, to obtain a prior lien, 
bought up the note and mortgage which D held. When the auto- 
mobile was retaken by the true owner and the facts came to be 
known to P and D, P sued D to recover the payment. No doubt 
there was a mutual and quite material mistake as to the validity 
of the mortgage; yet D had sold, and P had intended to buy, in 
addition to the void mortgage, a genuine if worthless note, and 
for this reason it does seem that the technical elements of a 
purchase for value are present. Recovery was denied, and this 
is representative of authority.*” These decisions are a little sur- 





24 Gaffner v. American Finance Co., 120 Wash. 76, 206 Pac. 916 (1922). 

25 Aiken v. Short, 1 H. & N. 210 (1856) ; Wilson v. Barker, 50 Me. 447 (1862); 
Sears v. Leland, 145 Mass. 277, 125 N. E. 594 (1887); New York Title & Mort- 
gage Co. v. Title Guaranty & Trust Co., 206 App. Div. 490, 201 N. Y. Supp. 529 
(1923), aff'd, 237 N. Y. 626, 143 N. E. 769 (1924); Boas v. Updegrove, 5 Pa. 516 
(1847); Richey v. Clark, 11 Utah 467, 40 Pac. 717 (1895). In accord are the 
many decisions holding the innocent seller of a genuine draft with a forged bill 
of lading attached to be a purchaser for value. Leather v. Simpson, L. R. 11 Eq. 
398 (1871); Springs v. Hanover Bank, 145 App. Div. 188, 130 N. Y. Supp. 87 
(1911) ; see WOODWARD, op. cit. supra note 1, § 91; cf. 2 WILLIsTON, SALES (2d ed. 
1924) § 435. 

The suggestion that the case of Price v. Neal, 3 Burr. 1354 (1762), which has 
consistently defeated all efforts at systematization ((1918) 27 Yate L. J. 731, 
n.2) might possibly be subsumed under the principle which governs these cases 
is not tenable. It is suggested that the case holds that the holder of a forged 
bill of exchange makes a purchase for value of the money paid him by the drawee, 
or of the acceptance by the drawee, since one of the things in the bargain between 
them is the holder’s signature on the bill. A factual difficulty with the argument 
is that such intention is not really in the bargain. A theoretic objection is that the 
argument would cover as well the case where a prior indorsement, and not the 
maker’s signature is forged — and there the result is uniformly to allow recovery. 
Carpenter v. Northborough Nat. Bank, 123 Mass. 66 (1877), and cases cited notes 
44, 45, infra. A similar answer is available to the suggestion that the case of Price 
v. Neal really illustrates the defense of change of position. Note (1923) 36 Harv. 
L. Rev. 858, 859, n.8. The argument is that the drawee’s failure to detect the 
forgery probably causes a loss to the holder because “ It is likely that immediate 
recourse against the forger would be of some value, while the value of a subsequent 
revival of the claim against the forger would be nebulous.’ Again the objection 
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prising; they enable D to obtain a windfall, since he is permitted 
to pass on to P an otherwise certain loss. Although the defense 
of purchase for value may be nothing more than an instance of 
change of position grown doctrinaire,”* the differences in the 
approach to each defense today are too great to permit of argu- 
ment that the defenses have important features in common. The 
rules of purchase for value do not conform to natural law preju- 
dices; instead, the significant thing is that they are subsumed 
under a highly formal doctrine. 

Equally striking, because they present fresh difficulties for 
the moralist who is at least able to adjust his conscience to the 
foregoing decisions, are the cases which permit recovery on the 
ground that one of the elements of purchase for value does not 
appear. By definition, the person paying to D the money be- 
longing to P must actually intend to purchase the property D 
holds.” This intention to purchase must be shown even where it 
is P himself who pays the money to D, though a delicate question 
is sometimes raised whether P, knowing that he is paying off a 
debt of X’s to D, at the same time intends to buy the claim.” 





is that the holder is in no different position if the bill is altered, or an indorsement 
forged. 

26 Note (1923) 36 Harv. L. Rev. 858. 

A few cases, not in quasi-contracts, ignore the correlative requirement that 
in order to make a purchase for value D must intend to purchase the money paid 
him under mistake. They hold in effect that it is possible to make an “ uncon- 
scious ” purchase for value. In London & Counfy Banking Co., Ltd. v. London & 
River Plate Bank, Ltd., 21 Q. B. D. 535 (1888), X stole bonds from D and sold 
them to P. The thief, to cover up the theft, fraudulently obtained the bonds 
from P and put them in D’s vaults. It was held that D was a purchaser for value. 
Cf. Nassau Bank v. National Bank of Newburgh, 159 N. Y. 456, 54 N. E. 66 
(1899). The weight of authority is clearly the other way. Voss v. Chamberlain, 
139 Iowa 569, 117 N. W. 269 (1908) (bonds); Brown v. Southwestern Farm 
Mortgage Co., 112 Kan. 192, 210 Pac. 658 (1922); Metropolitan Trust Co. v. 
Federal Trust Co., 232 Mass. 363, 122 N. E. 413 (1919) (money); cf. Nash v. 
DeFreville, [1900] 2 Q. B. 72. It may be that the use of P’s property to conceal 
the cause of action D has against X causes D’s position to change for the worse 
(note 74, infra), but clearly this is not purchase for value. 

27 Jones v. Waring & Gillow, Ltd., [1926] A. C. 670 (P intended to make a 
purchase, but not of the thing D intended to sell); Colonial Bank v. Exchange 
Bank of Yarmouth, 11 App. Cas. 84 (1885). 

28 Attorney-General v. Perry, 2 Comyns 481 (1735); Continental Caoutchouc 
& Gutta Percha Co. v. Kleinwort, Sons & Co., 90 L. T. 474 (1904); Kleinwort, 
Sons & Co. v. Dunlop Rubber Co., 97 L. T. 263 (1907); Lawrence v. American 


Nat. Bank, 54 N. Y. 432 (1873); Hathaway v. Delaware County, 185 N. Y. 368, 
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And where there is this mutual intent to buy and sell, proof must 
be made that D had something to sell, that he gave value for the 
money paid him under mistake. If, in the Gaffner case,”® both the 
note and the mortgage had been forged, D would obviously have 
had no defense on the ground of purchase for value, for the thing 
the parties dealt in would then have been non-existent.* It 
becomes apparent, then, that in at least this instance the law of 
quasi-contracts is not unique. To the extent that canons of pur- 
chase for value apply it has, in common with other branches of 
our jurisprudence, been sophisticated to a degree approaching 
subtlety. Instead of the essentially vague criteria of good con- 
science, there is applicable a rigid and unphilosophic formula 
which arbitrarily fixes the rules made necessary by the demand 
for stability in matters involving payment of money. If the de- 
fendant has made a purchase for value, it does not matter that 
most of us would consider his position unconscionable. The 
remarkable part of it all is that some courts, while making these 
decisions which fit so nicely into preéxisting rules, have been able 
to repeat the formalities of good conscience as if they were the 
significant factors. That inconsistent rules of purchase for value 
should be applied without expressly being named ® is evidence of 
the continuing strength of Lord Mansfield’s dogmas. 



























78 N. E. 153 (1906). In each of these cases the defense of purchase for value was 
denied because the plaintiff had no intention to buy. But cf. Merchants’ Ins. Co. 
v. Abbott, 131 Mass. 397 (1881); Moors v. Bird, 190 Mass. 400, 77 N. E. 643 
(1906). 29 Supra note 24. 

80 Strauss v. Hensey, 9 App. D. C. 541 (1896); Grand Lodge v. Towne, 136 
Minn. 72, 161 N. W. 403 (1917). Contra: Walker v. Conant, 69 Mich. 321, 37 
N. W. 292 (1888). The case of Russell v. Richard & Thalheimer, 6 Ala. App. 73, 
60 So. 411 (1913), aff'd, 180 Ala. 580, 61 So. 819 (1913), is also substantially 
contra, even though it was not P, but X, who made the payment to D. Of course 
the passage of the money through the hands of one not a bona fide purchaser 
does not matter. See Continental Caoutchouc & Gutta Percha Co. v. Kleinwort, 
Sons & Co., 90 L. T. 474, 476 (1904). The crucial question is whether D gave 
value. 

31 E.g., Holly v. Missionary Soc., 180 U. S. 284 (1901); Wilson v. Barker, 50 
Me. 447 (1862); Behring v. Somerville, supra note 22; Boas v. Updegrove; Richey 
v. Clark, both supra note 25. Professor Woodward also seems to class the cases 
cited in this section as instances of the alleged defense of change of position. See 
Woopwarp, op. cit. supra note 1, at 41, n.1. The use of the term purchase for 
value is more frequent in the less complex situations, as Ball v. Shepard, supra 
note 22. The correct basis is pointed out with accuracy in KEENER, op. cit. supra 
note 1, at 77 et seq. and in Gaffner v. American Finance Co., supra note 24. 
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CHANGE OF POSITION — THE EQUITABLE ANALOGY 


Doctrines of purchase for value need not impinge to any great 
extent on the more general thesis that there is, in quasi-contracts, 
a defense of change of position which stems from principles of 
good conscience. Perhaps the rules of purchase for value show 
only a limited exception to the wider doctrine. It is still largely 
open to demonstration that if Lord Mansfield’s early observations 
represent law as well as expression today, there would be very 
little here to discuss. The argument would run this way: if the 
right to recover money paid under mistake is measured by equi- 
table principles, equitable defenses adhere to it. Change of position 
is a defense in equity, therefore change of position is a defense in 
quasi-contracts. The logic of this seems persuasive; surely the lan- 
guage of it is familiar.** Probably this is the basis of the unanimous 
opinion of the commentators that change of position is a defense in 
quasi-contracts.** Nevertheless, there are a priori reasons for sus- 


pecting that the argument might not be pressed in its full vigor. 
Obviously, it carries a disquieting distance beyond the result 


which is contemplated in equity. No doubt equity does withhold 
its remedies when change of position is shown. No doubt, further, 
the discretion of the chancellor is exceedingly sensitive to the 
suggestion of such a defense. Recognition of change of position 
in equity is simply an aspect of the wider attitude that any form 
of hardship is cause for the denial of equitable relief.** Still, a 





32 The patent logical fallacy involved is the time-honored device by which 
“ progress ” is had in the law. See Marne, ANcrieENT LAw (3d Am. ed. 1888) 24. 
However, the introduction here of a fourth term into the syllogism is hardly sub- 
tle; Lord Mansfield probably referred to “ equity ” in the wider sense of “ natural 
law ” and did not intend to refer specifically to the body of principles adminis- 
tered in the English courts of chancery. See Baylis v. Bishop of London, [1913] 
1 Ch. 127, 137. 

33 See KEENER, Op. cit. supra note 1, at 63; Woopwarp, op. cit. supra note 1, 
§ 25(5) ; Costigan, Change of Position as a Defense in Quasi-Contracts — The Re- 
lation of Implied Warranty and Agency to Quasi-Contracts (1907) 20 Harv. L. 
Rev. 205; Wigmore, Summary of Quasi-Contracts (1891) 25 Am. L. REv. 695, 714, 
722; 2 WiLListon, ConTRACTsS (1920) $1595; cf. id. § 1596; 2 STREET, Founps- 
TIONS OF LecaL LiaBIniITy (1906) 213; Notes (1924) 72 U. or Pa. L. Rev. 179; 
(1927) 75 id. 274. The inclusion by Professor Walter Wheeler Cook in his case- 
book on equity of cases of quasi-contractual remedies and defenses is indicative 
of the same view. See Book Review (1927) 39 Harv. L. Rev. 110s. 

34 See 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) §§ 400, 1400 ef seq.; 
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result which upholds the defense but leaves the suitor without 
remedy in any court is very unusual in equity; the normal result 
and the general intention is to relegate him to an action at law 
where he finds some solace, adequate or not.*° In quasi-contracts, 
necessarily at law,** to refuse recovery because an equitable de- 
fense is shown is of course to deny any possible recovery. Now 
such a result may be desirable, but since no such thoroughgoing 
conclusion is immanent in the original equitable principle, the 
result rests with little security on the notion that equitable prin- 
ciples dictate it. One may even assume that rights in quasi- 
contract are equitable, and yet reason that the defense of change 
of position does: not necessarily attach. In short, if validity is 
accorded the defense, it does not legitimately follow from a con- 
fused analogy to equitable rights and remedies. The question 
remains whether the decisions not involving purchase for value 
have in fact wholeheartedly accepted the conclusion which follows 
so innocently. 


CHANGE OF POSITION AND PAYMENT OVER 


In the largest homogeneous group of cases in which defenses 
“in good conscience’ were claimed, the defendant, to whom 
money had been paid under mistake, paid it over to someone else. 
One would expect that proof of this, along with proof that the 
money is unrecoverable from the third person, would be enough 
to defeat recovery, for if “change of position” means anything, 
it must be meant to include this. | 

Usually it is an agent who asserts the defense of “payment 
over”; that is frequently the person who received the money 





LAWRENCE, Equity JURISPRUDENCE (1929) § 258, at p. 310; Willard v. Tayloe, 
8 Wall. 557 (U. S. 1869); Gotthelf v. Stranahan, 138 N. Y. 345, 34 N. E. 286 
(1893) ; Junius Const. Corp. v. Cohen, 257 N. Y. 393, 178 N. E. 672 (1931). 

35 Tt does occasionally happen that the denial of equitable relief entails denial 
of any relief. This will occur only where equity does not follow the law, but 
stands ready to grant an extraordinary remedy. In Junius Const. Corp. v. Cohen, 
supra note 34, specific performance was denied, because of the buyer’s change of 
position, to a seller whose rights at law were gone because he had defaulted on the 
law day. See Market Nat. Bank of N. Y. v. Pacific Nat. Bank, 102 N. Y. 464, 467, 
7 N. E. 302, 303 (1886) (statutory remedy of restitution after reversal of erroneous 
judgment unavailable where change of position). 

86 Lamb v. Cranfield, 43 L. J. Ch. 408 (1874), per Jessel, M. R. 
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under mistake and paid it over to another is an agent for this third 
person. Many cases say, and perhaps hold, that a disclosed agent 
has a defense because he changed his position.*’ Sometimes the 
same argument is used to defeat recovery from him when, with 
some or all of the money paid under mistake, he paid himself a 
debt owed to him by his principal.** Assuming hardship, the 
argument is plausible that here is a nice illustration of the thesis 
that defenses in quasi-contracts conform to the tests of the courts 
of equity. Yet this ground of decision is a relatively modern 
excrescence. Recovery has at times been denied on the different 
ground that payment to an agent is payment to his principal.” 
This older theory, though possessing the symmetrical virtues, 
seems clearly unsound. Not only is it pure fiction; it fails even 
to explain the cases. Recovery is permitted from a disclosed 
agent before he pays over; and it is also permitted if the money gets 
back into his hands without a purchase of it by him.*° One must, 
then, direct his attention to a different ground of decision. The 
theory first mentioned, change of position, admirably covers these 
decisions, but there are other reasons why it is inadequate. For 


one thing, the cases which employ it never make inquiry into the 





87 Dixie Fertilizer Co. v. Teasley, 14 Ala. App. 283, 69 So. 988 (1915) ; Crocker- 
Woolworth Nat. Bank v. Nevada Bank, 139 Cal. 564, 73 Pac. 456 (1903); Hibbs 
v. First Nat. Bank, 133 Va. 94, 112 S. E. 669 (1922); Clark v. Bradley, 270 S. W. 
1050 (Tex. Civ. App. 1925). The Crocker case is considered the leading one for 
the view that payment over by an agent is change of position and there- 
fore is a defense to an action to recover back money paid under mistake. But 
clearly the case better conforms to the agency principles suggested infra. The de- 
fendant was a bank which had paid to its depositor the proceeds, collected from 
the plaintiff bank, of a raised check drawn on the plaintiff. The court emphasized 
the fact that the defendant did not represent itself to be the owner of the check, 
and indeed reversed a finding below that it had so represented itself. See 139 Cal. 
at 582, 73 Pac. at 463. Compare Hauenstein v. Ruh, 73 N. J. L. 98, 62 Atl. 184 
(1905) (disclosed agency, but principal undisclosed. Payment over held a de- 
fense, without mention of change of position). 

88 Bradley Lumber Co. v. Bradley County Bank, 206 Fed. 41 (C. C. A. 8th, 
1913); Hullett v. Cadick Milling Co., 168 N. E. 610 (Ind. App. 1929); Bessler 
Movable Stairway Co. v. Bank of Leakesville, 140 Miss. 537, 106 So. 445 (1925); 
Winslow v. Anderson, 78 N. H. 478, 102 Atl. 310 (1917). 

39 Sadler v. Evans, 4 Burr. 1984 (1766); American Nat. Bank v. Wheelock, 82 
N. Y. 118 (1880) ; Woopwarp, oP. cit. supra note 1, § 27(b) ; cf. Shadeck v. Knight, 
123 Atl. 593 (R. I. 1924). 

40 Buller v. Harrison, Cowp. 565 (1777); British Am. Cont. Bank v. British 
Bank for Cont. Trade, [1926] 1 K. B. 328; cf. Gray v. Callender, 181 Ill. 173, 54 
N. E. g10 (1899) ; 1 MecHem, Law or AcENcy (2d ed. 1914) § 1435. 
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essential matter whether the defendant has changed his position 
irrevocably. If change of position is a defense at all, it is up to 
the defendant to show that he made every effort to regain his 
original position; ** yet no case has required a disclosed agent to 
show that the money was for any reason unrecoverable from his 
principal, or even that any effort was made to recover it. Elemen- 
tary principles of agency which relieve a disclosed agent of 
liability when his authorized functions are performed ** seem to 
offer a more intelligent explanation for the decisions. If money 
is paid to the defendant as agent, and with the direction that he 
pay it over to his principal, the plaintiff can not complain that he 
does so. No words can obscure the fact that it is not change of 
position which makes the defense for a disclosed agent, and the 
need to call on doctrines of change of position to defeat recovery 
is difficult to perceive. A number of well-considered decisions 
have properly put the question as one involving nothing more 
than the showing of a disclosed agency.** 

There is a second and better reason why theories of change of 
position should not be used to explain why agents have the 
defense of payment over. It is that many agents do not have 
the defense. Ever since the decision in Newell v. Tomlinson ** the 





41 Continental Caoutchouc & Gutta Percha Co. v. Kleinwort, Sons & Co., 90 
L. T. 474 (1904); New York, N. H. & H. R. R. v. Ansonia Elec. Co., 83 Conn. 
462, 76 Atl. 1004 (1910); Phetteplace v. Bucklin, 18 R. I. 297, 27 Atl. 211 (1893) ; 
Canadian Bank of Commerce v. Bingham, 46 Wash. 657, 91 Pac. 185 (1907). 

42 Note 46, infra. 

43 Pond v. Underwood, 2 Ld. Raym. 1210 (1706) ; Owen Co. v. Cronk, [1895] 
1 Q. B. 265 (duress) ; Hauenstein v. Ruh, supra note 37; National City Bank v. 
Westcott, 118 N. Y. 468, 23 N. E. 900 (1890). In some of the cases cited a por- 
tion of the money paid under mistake was paid over and the remainder was re- 
tained with consent of the principal in discharge of a debt owing by him to the 
agent. This presents an obvious case of purchase for value: the agent buying the 
money with his claim; the principal selling it for the claim. Holland v. Russell, 
4 B. & S. 14 (1863); Taylor v. Metropolitan Ry., [1906] 2 K. B. 55. It does not 
seem important that there is no manual tradition and redelivery of the money. 
Cullen v. Donohue, 45 R. I. 237, 121 Atl. 392 (1923). 

44 L. R. 6 C. P. gos (1871). The defendants, brokers on a commodity ex- 
change, warranted themselves to the plaintiff to be principals, and sold him goods 
belonging to a third person. The plaintiff, by mistake, overpaid them, and the 
defendants paid the sum over to their principal. Accord: Continental Caoutchouc 
& Gutta Percha Co. v. Kleinwort, Sons & Co., 90 L. T. 474 (1904); Lowell v. 
Chaisson, 300 Fed. 219 (D. Mass. 1924); Wilder v. Beede, 119 Cal. 646, 51 Pac. 
1083 (1898) ; Moors v. Bird, supra note 28; Minnesota Nat. Bank v. Holyoke Nat. 
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great weight of authority has been that the defense of payment 
over is not available to an agent who deals with the plaintiff as if 
he were himself a principal. This is more than mere disregard of 
the general assertion that change of position is a defense; it is 
to a considerable extent a contradiction of it. The distinction is 
illustrated many times in the cases. D, a bank, presents to P, a 
bank, a check drawn on P. Neither party knows that the in- 
dorsement to D is forged and that consequently D is not the 
holder. The check is paid by P to D, which pays the proceeds 
over to its depositor. On the decisions, the difference between 
success and failure for the P bank, suing to recover the money as 
paid under mistake, depends upon whether D represented itself 
as an agent for collection. If it did, it need not repay. If it did 
not, and if the legal assumption is then that it dealt as a principal, 
it can not successfully plead payment over — though it certainly 
did pay over and might in addition have suffered loss because of 
the payment.*® Here too any inquiry whether the defendant 
could recover the money from the principal is irrelevant, but this 
time the reason is that change of position would not avail even if 


recovery could be shown to be impossible. Probably again the 





Bank, 182 Mass. 130, 65 N. E. 24 (1902) ; Canal Bank v. Bank of Albany, 1 Hill 
287 (N. Y. 1841); Holt v. Ross, 54 N. Y. 472 (1873); Corn Exchange Bank v. 
Nassau Bank, 91 N. Y. 74 (1883); National Park Bank v. Seaboard Bank, 114 
N. Y. 28, 20 N. E. 632 (1889); Louisville & Nashville Ry. v. McKay & Morgan, 
133 Tenn. 503, 182 S. W. 585 (1915) ; Wood v. Humble Oil & Ref. Co., 268 S. W. 
981 (Tex. Civ. App. 1924) ; cf. Dominion Bank v. Union Bank of Canada, 40 Can. 
Sup. Ct. 366 (1908). In the Corn Exchange Bank case the additional defense 
that the principal had become insolvent was explicitly made. 

45 Minnesota Nat. Bank v. Holyoke Nat. Bank; Canal Bank v. Bank of 
Albany; Holt v. Ross; Corn Exchange Bank v. Nassau Bank, all supra note 44. 
The cases of payment of money under mistake which involve negotiable instru- 
ments contain much talk of implied warranties, and theories of implied warranty 
are now incorporated in a rather doubtful manner in the Uniform Negotiable 
Instruments Law. See Note (1930) 42 Harv. L. Rev. 411. The theory is that 
the reason that an undisclosed agent which presents for collection a check with 
a forged indorsement may not plead payment over is because it has made a 
separate contract warranting the genuineness of the indorsement. This might 
explain why change of position is not a defense in this type of case without im- 
peaching the generally accepted theory that change of position is always a de- 
fense. But it would do so only for cases involving negotiable instruments, and 
even then it seems a subterfuge. Implied warranties are legal conclusions, not 
facts — something which Professor Costigan, supra note 33, seems to forget. A 
warranty is implied in the case of an undisclosed agent because he does not have 
the defense of change of position, and not vice versa. 
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true basis of these decisions may be shown to lie in the law of 
principal and agent.*® What is certain is that these rulings, show- 
ing that in an important group of cases change of position is no 
defense, prove the inaccuracy of the suggestion that there is 
generally such a defense. On the whole, the decisions are a welter 
of contradictions if they are thought of as bearing on change of 
position. Where payment over is a defense, it is not because of 
change of position; where it is not a defense, it is not because 
there was no change of position. 

Decisions involving payment over where the relationships in- 
volved are other than principal, agent, and third party furnish 
additional evidence that notions of equitable defenses are irrele- 
vant. The question has been raised in actions in quasi-contract 
by defendants who, though they could not assert a right to be 
classed as agents, were nevertheless charged with a duty to apply 
any money received for purposes not beneficial to themselves. 
In one case ** money was paid under mutual mistake to a trustee, 
who distributed it to his cestuis. The court reasoned that since 
any engagement was between the trustee and the person paying 
the money, and since it was not a case of an agency, where the 
contract is with the principal, the trustee would have to repay. 
Of course, if the question were to be approached from the point 
of view of the courts of equity, so that inquiry into change of 
position would be relevant, the court’s deductions would be beside 
the point. It is again because change of position through pay- 
ment over is not a defense that payment to the cestuis was an 
irrelevant circumstance. The problem is answerable only in 
terms of other criteria. The adjudications on this point, though 
not many, are generally to this effect.** 





46 The analogy is a strict one to the liability of an agent on a contract made 
by him for his principal. There, like the distinction in cases involving payment 
over, the answer turns on whether the agency is disclosed. 1 Mrecnem, LAw or 
Acency §§ 1357, 1410. The essential question is whether it is intended to en- 
gage the personal liability of the agent. If the defendant is known to be an 
agent, and it is provided that he is to turn over to a third person money paid 
him by the plaintiff, he is not liable to repay money paid under mistake after he 
pays it to his principal, because he was not expected to be liable, and not because 
he made an unproved change of position. Elliot v. Swartwout, 10 Pet. 137 
(U. S. 1836). 

47 King v. Stewart, 66 L. T. 339 (1892). 

48 Snowden v. Davis, 1 Taunt. 359 (1808); Durrant v. Ecclesiastical Comm’rs, 
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As is the case with purchase for value, the wide equitable preju- 
dices of Lord Mansfield regarding defenses in quasi-contracts 
would seem to have no place in the discussion of questions of 
payment over. For the most part, payment over is nothing more 
than a variation of an agency theme and not the equity motif. 

An insight into the wider problem whether there is a defense of 
change of position at all is now possible. At least to the extent 
that payment over by a defendant who does not or can not 
represent himself to be an agent is in fact a change of position, 
the defense of change of position in quasi-contracts is not recog- 
nized by the courts. 


CHANGE OF POSITION WHERE THERE Is No “ FAutt” 


Thus in one important matter, Lord Mansfield’s impatient sum- 
maries have in effect been ignored; in another, they are honored 
only in the breach. The main current of decisions shows a differ- 
ent tendency. Given frequent repetition of the canons of good con- 
science, it is hardly to be expected that their reverberations in the 


decisions themselves should not be evident. There are a consid- 
erable number of decisions which still concern themselves ex- 
clusively with the vagaries of good conscience. They seek the 
“equities” in the case, and purport to rest on their judicial 
evaluation. So long as the question is not payment over, and 
assuming that neither side is at fault for the mistake, generally 
they affirm that the equities are with the defendant when he has 
changed his position without possibility of restoration.*® 

It has been shown that, if this affirmation purports to rest on 
an exact equitable analogy, it is unfounded. Nor does the essen- 
tial objection differ much if the principle be thought to rest on 
a moral judgment proceeding intuitively from canons of good 





6 Q. B. D. 234 (1880); Baylis v. Bishop of London, [1913] 1 Ch. 127; Houston 
& T. C. Ry. v. Hughes, 63 Tex. Civ. App. 514, 133 S. W. 731 (1911) ; cf. Lesster 
v. Mayor, 33 App. Div. 350, 53 N. Y. Supp. 934 (1899), aff'd, 161 N. Y. 628, 55 
N. E. 1096 (1899); Bridgeport Hydraulic Co. v. Bridgeport, 103 Conn. 249, 130 
Atl. 164 (1925). Contra: Hatton v. Howard Braiding Co., 47 R. I. 47, 129 Atl. 
805 (1925); Hibbs v. Beall, 41 App. D. C. 592 (1914); Hibbs v. First Nat. Bank, 
supra note 37; see Grier v. Huston, 8 Serge & R. 402, 405 (Pa. 1822). The case 
of Beam v. Copeland, 54 Ark. 70, 14 S. W. 1094 (1890), often cited for the point 
that an administrator who pays over has the defense of change of position, is not 
a case where the plaintiff paid money under mistake. 49 Note 52, infra. 
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conscience. It is not disputed that Lord Mansfield’s generaliza- 
tions, however unfounded, were of great value in contributing to 
the growth of the law of quasi-contracts. Only a very elastic 
form of words can accommodate the variety of situations where a 
quasi-contractual remedy is desirable, and “ principles of natural 
justice and equity ” can serve — and have served — such purpose. 
It is when the point of inquiry shifts from the remedy to the 
defense that doubt arises whether they are not empty shibboleths. 
Is it true that a genuine moral judgment is possible in what the 
commentators treat as the usual case of change of position? It 
seems to this writer at least that the problem as they posit it 
really furnishes no moral alternatives with which to weight a 
decision. To consider a concrete case. P pays to D money which, 
through the fault of neither, both believe is owing. In fact, X is 
the debtor, but this is not discovered until the Statute of Limita- 
tions has run against D’s remedy against X. Can there be any 
moral, as distinguished from ethical,” ought in this case? To 
require D to repay the money paid to him under mistake is to 
ignore the fact that he irrevocably changed his position in reliance 
on the mistaken payment. Yet to deny P a recovery is to change 
his position irrevocably, if only by virtue of the denial, and to 
make indefeasible in D a title which he did not originally have. 
The claims of each party to sympathetic attention are so obvious 
that it is nothing short of shocking that the question should be 
approached as if the dictates of good conscience could furnish a 
satisfactory answer. That the moral alternatives are equally 
attractive, that either horn of the dilemma pricks the good con- 
science with identical sharpness, would seem clear. Though regrets 
for the abandoned alternative may be deeper, the choice does not 
differ materially from that which makes the rule of the road. The 
question being one that the judge is no better fitted to answer 
than is the theologian, the difference of opinion should occasion 
no surprise. But what is most striking is that the decisions which 





50 F, S. Cohen, The Ethical Basis of Legal Criticism (1931) 41 YALE L. J. 
201; Gray, NATURE AND SOURCES OF THE LAw (2d ed. 1921) 303: “ But even 
when the motive of the judge is simply to bring one doctrine into harmony with 
another doctrine, or to extend a doctrine by analogy, he is acting in an ethical 
way, for it is a good thing in itself that the rules of the Law should be har- 
monious, and should be extended harmoniously.” (Italics mine.) 
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deny that change of position is a defense either entirely neglect to 
discuss the place of equity and good conscience in the subject or 
refer to it only to inveigh against it,’ while the opinions which 
tend to uphold the defense are overflowing with the benign and 
quite articulate impulse to do the right thing.” If it is true that 
inquiry into the moral aspects of the problems serves only to 
point the question and not to answer it, this is a little mysterious. 
Suspicion may well turn to the fact that Lord Mansfield not only 
saw it this way, but also cast his views so that confusion with 
discretionary equitable remedies is inviting. Indeed, to think 
that the decision can legitimately turn on spontaneous equitable 
principles is a delusion. 

The proper disposal of the problem of change of position in 
quasi-contracts, like the traffic problem, should follow simply as a 
matter of administrative detail. Not only is the issue morally 
indifferent; it is not amenable to analysis in the light of principles 
earlier determining questions in social policy.°* The complexity 





51 Standish v. Ross, 3 Ex. 527 (1849); Durrant v. Ecclesiastical Comm’rs, 
6 Q. B. D. 234 (1880); Baylis v. Bishop of London, [1913] 1 Ch. 127 (all in- 
volving loss of remedy against the true debtor) ; Jones v. Waring & Gillow, Ltd., 
[1926] A. C. 670; Koontz v. Central Nat. Bank, 51 Mo. 275 (1873) (subsequent 
insolvency of true debtor); Kingston Bank v. Eltinge, 40 N. Y. 391 (1869) (re- 
lease of security) ; White v. Continental Nat. Bank, 64 N. Y. 316 (1876); Mulli- 
gan v. Harlam, 46 Misc. 571, 92 N. Y. Supp. 765 (1905); Duncan v. Berlin, 46 
N. Y. 685 (1871) (mistaken payment led defendant to refrain from executing on 
property of the true debtor); see Phetteplace v. Bucklin, supra note 41, at 301, 
27 Atl. at 213. 

52 The commentators approving the doctrine, supra note 33, are at least as 
numerous as the decisions which squarely support it. Copper Belle Mining Co. v. 
Gleeson, 14 Ariz. 548, 134 Pac. 285 (1913) (alternative holding); Atlantic Coast 
Line R. R. v. Schirmer & Sons, 87 S. C. 309, 69 S. E. 439 (1910); Bend v. Hoyt, 
13 Pet. 263 (U. S. 1839); cf. McCulloch v. Royal Exchange Assurance Co., 3 
Camp. 406 (1813) (suggesting the different and proper ground of decision for the 
last case). However, the more numerous decisions which deny the defense only 
because it was not proved in every detail must not be ignored. Bank of Toronto 
v. Hamilton, 28 Ont. Rep. 51 (1896) ; Missouri Pac. R. R. v. Askew Saddlery Co., 
215 Mo. App. 277, 256 S. W. 566 (1923); Gibbons v. Perkins, 132 Misc. 583, 230 
N. Y. Supp. 273 (1928) ; see cases cited in note 41, supra; cf. Lawrence v. Ameri- 
can Nat. Bank, 54 N. Y. 432 (1873). And there are many well-considered dicta 
in support. £.g., Citizens’ Bank v. Commercial Savings Bank, 209 Ala. 280, 282, 
96 So. 324, 325 (1923); First Nat. Bank of Chattanooga v. Behan, 91 Ky. 560, 
563, 16 S. W. 368, 369 (1891); Union Nat. Bank of Troy v. Sixth Nat. Bank of 
N. Y., 43 N. Y. 452, 456 (1871). 

53 As is generally true in questions in quasi-contracts, the problem is remark- 
able in that there is little in it that permits of recourse to prior analogous de- 
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of the process that makes the usual legal judgment is therefore 
largely outside of the question. Unembarrassed by the para- 
doxical tendencies that perplex the usual determination, a decision 
here has only one ideal to serve. It does well, and this is all it 
can do, if it makes for predictability, symmetry, and order. 
Justice here lies in adhering to an arbitrary position, whatever it 
is. In short, the question may not be solved; at least it can be 
settled. 

The singular conclusion appears that, at least where the facts 
do not show “ fault,” no decision is unacceptable whatever its 
result and no theory untenable whatever its tendency. And so 
Lord Mansfield’s preference of the defendant on the equities of 
the case, by judicial acquiescence a correct determination of the 
question, serves just as well as anything else to decide the imme- 
diate problem. Its desirability remains to be determined by 
other tests. 

The cardinal objection to its desirability is that to a remarkable 
degree Lord Mansfield’s feeling for the defendant has obstructed 
impenetration of principle throughout the subject. There is no 
explanation why the decisions on payment over have not affected 
the wide talk of change of position when that happens by other 
means, unless it be that emphasis on good conscience is destructive 
of wider visions of doctrine. To this extent the theory, criginally 
innocent, has had a harmful effect. As a corollary, the falsely 
moralistic attitude obscures exact description of the cases and so 
makes difficult the job of prediction. Some of the cases illustrate 
with nicety the principles of purchase for value. Some of them 
conform to the fundamentals of the law of agency. Others, de- 
void of moral aspect, require nothing more than a precise arbitra- 
riness. It is because of the essential lawlessness of the natural 
law attitude that these divisions have not been recognized. Since 
the decisions are chaos without such understanding, one can not 
expect the “ widest principles of equity and good conscience ” 





termination of policy or morals. The normal inquiry in the law is: “‘ What 
decision would an intelligent lawyer familiar with statutes and past decisions ex- 
pect in this situation?’” F. S. Cohen, supra note 50, at 214, n.37. This is not 
typical in quasi-contracts; the ought is more obtrusive. And so the natural law 
tinge pervading the subject is understandable. But it is another matter whether 
it can be of value where the special defense of change of position is urged. 
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to serve better for future decisions than for those which have 
been made. The incentive to match decisions in order to preserve 
a semblance of order is an irrelevant thing, if indeed it is not illicit 
— a deplorable thing where consistency is the only possible virtue. 
The course of decisions in New York bears witness to the evils of 
the natural law position. Reconciliation of all the adjudications 
with the ideal of an ubiquitous common law in mind is hopeless. 
Worse still, the state of the law of change of position in any given 
jurisdiction is uncertain, and so it will remain so long as Lord 
Mansfield’s dicta hold sway. 

That the defense of change of position raises an amoral and 
not a moral question is a fact which has not gone unperceived. 
Dean Ames long ago suggested a principle for judicial conduct in 
the case where there is nothing to choose between opposing posi- 
tions: that if the equities are equal, the legal title should prevail.” 
In cases like these under consideration a loss has already fallen 
on one of the parties by the time the law is invoked; there seems 
neither point nor reason in shifting the loss. The argument is that 
change of position should be a defense because there is no good 
reason why it should not be. As a canon by which decisions 
might be guided, this is admirable, is not merely a theory which 





54 Soon after the very emphatic decision in Kingston Bank v. Eltinge, supra 
note 51, there was an equally emphatic dictum uttered to the effect that change 
of position is a defense, at least where there is negligence. Mayer v. Mayor, 63 
N. Y. 455, 457 (1875). Subsequent dicta in cases otherwise properly decided 
have followed that in the Mayer case, often without the limitation there put. 
E.g., Ball v. Shepard, supra note 22, at 253, 95 N. E. at 721; Southwick v. First 
Nat. Bank of Memphis, 84 N. Y. 420 (1881); Hathaway v. Delaware County, 
supra note 28, at 370, 78 N. E. at 154; National Park Bank v. Seaboard Bank, 
supra note 44, at 33, 20 N. E. at 633. The lower New York courts have of late 
assumed that change of position is a defense in circumstances not easily defined. 
Bank of N. Y., N. B. A. v. Simmons & Co., infra note 61; cf. Gibbons v. Perkins, 
supra note 52. At the present time any prediction as to the view of the New 
York Court of Appeals on the question would be sheer guesswork. It seems clear 
that responsibility for this lies in the irrepressible natural law notions of Lord 
Mansfield. Until the decision in Jones v. Waring & Gillow, Ltd., [1926] A. C. 
670, the law of England was in no clearer state. See Kerr, FrAupD AND MISTAKE 
(6th ed. 1929) 635 et seq. 

55 Ames, The Doctrine of Price v. Neal (1891) 4 Harv. L. Rev. 297. Though 
essential to that article, the insistence on legal title and comparative equities is 
not a necessary part of the doctrine for present purposes. As is apparent from 
the quotations made there, the point has often been made simply that, other 
things being equal, the loss ought to remain where it falls. 
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reaches a consistent result, and is therefore acceptable here. But 
there would be more comfort in the doctrine if it accurately sum- 
marized the decisions in quasi-contracts. This it does not do. 
It shows the Procrustean faults usual to systematizations ad hoc. 
It terms “ wrong” decisions which do not fit: where the drawee 
of a negotiable instrument is allowed to recover money paid on 
the instrument if altered.°® Or it strains to relegate to another 
province decisions which are not amenable to tne theory: here the 
case where a drawee bank pays to an undisclosed agent on a check 
presented with a forged indorsement.” And essentially it rests 
on the doubtful assertion that “an action of assumpsit is, in 
substance, a bill in equity.” Discard this questionable basis, and 
Dean Ames’ whole structure falls so far as it applies to the law of 
quasi-contracts. In the Kingston Bank ® case which Dean Ames 
termed a “ curious misapplication ” of the theory, the court agreed 
that the legal title ought to prevail where the equities are equal, 
but ruled for the plaintiff nevertheless. The assumption that 
legal title to money paid under mistake is in the defendant implies 
an unwary subscription to Lord Mansfield’s generalities. 
Perhaps the most serious objection to Dean Ames’ theory is 
pragmatic. Even if it could furnish a wholly adequate basis for 
the decisions, it is “‘ untrue ” because in fact the decisions are not 
put upon such a theory. Until Professor Ames wrote in 1897, 
the principle had found only occasional expression in unrelated 
opinions. Since his article there is no evidence that the doctrine 
has taken on added potency.*® The theory has the flavor of other- 





56 Ames, supra note 55, at 306, n.3. 

57 Dean Ames argued that to permit recovery here is anticipatorily to subro- 
gate the drawee to the rights of the true owner of the check, and therefore not 
really to impinge on the principle he found in the cases. Jd. at 307. Now in the 
first place it is not invariably true that there is a liability of the drawee to the 
owner of the check which furnishes a basis for a subrogation. The owner’s negli- 
gence may defeat his rights. BRANNAN, op. cit. supra note 23, at 187. Secondly, 
Dean Ames’ theory can not furnish a simple explanation why recovery may not 
be had from a disclosed agent. 

58 Ames, supra note 55, at 310, n.1; Kingston Bank v. Eltinge, 40 N. Y. 391 
(1869). 

59 Dean Ames approved of the decision in London & County Banking Co., Ltd. 
v. London & River Plate Bank, Ltd., 21 Q. B. D. 535 (1888), now discredited. See 
note 26, supra. Compare Whiting v. Hudson Trust Co., 234 N. Y. 394, 138 N. E. 
33 (1923) per Cardozo, J. 
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worldliness that not infrequently graces legal contributions from 
the professorial chair. 


COMPARATIVE NEGLIGENCE AND CHANGE OF POSITION 


The tendency to consult the moral sense alone persists despite 
the need for doctrines with predictable consequences. Dean 
Ames wrote only of the situation where “ the equities are equal.” 
Other commentators, apparently with a similar distinction in 
mind, have set apart the situation where either party is “ negli- 
gent” or “ more negligent ” than the other. There is no theory 
which can avoid this moralizing and yet maintain contact with 
most of the decided cases in this country. It has been said too 
many times that loss will be determined according to predominant 
fault.°° Nor is it an irrational thing for a court, exploring its 
“ good conscience,” to find its dictates according to where fault 
lies. The moral judgment which throws the loss on the per- 
son whose “fault” or “ negligence ” caused it is an inescapable 
concomitant of the Mansfieldian position. But the application to 
subtly differing sets of facts is often difficult and sometimes be- 
wildering enough to raise doubts whether the principle which 
throws “ fault” into the balance does not transcend distinctions 
which otherwise would seem valid. 

In order that a principle be given intelligent application, its 
terms must be intelligible. Only if the terms “fault” and 
“ negligence ” have clear meaning can the doctrine of comparative 
negligence furnish an invariant solvent for the cases that are 
presented. The law of torts furnishes a whole exegesis of the 
word “negligence”’; and within the limits of that subject the 
word can be used with precision. Unfortunately, it bears no 
definable relation to the notion in quasi-contracts which is also 
termed “ negligence.” It is different procedurally, for the deci- 
sions do not require a jury to answer whether either party failed 
to observe reasonable care. It is different substantively, for the 





609 See Woopwarb, op. cit. supra note 1, at 39, n.1; KEENER, op. cit. supra 
note 1, at 71; Costigan, supra note 33, at 213, n.3; 2 WILLISTON, ConTRACTS § 1596; 
Union Bank v. President et al. of Bank of U. S., 3 Mass. 74 (1807); Lesster v. 
Mayor, supra note 48, at 353, 53 N. Y. Supp. at 935; Phetteplace v. Bucklin, 
supra note 41; Union Trust Co. of N. Y. v. Gilpin, 235 Pa. 524, 84 Atl. 448 
(1912) ; see cases cited in note 61, infra. 
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theory does not limit the court to significant inquiry into due care. 
The opinions do not make inquiry into the facts to determine 
whether given conduct meets standards. They content them- 
selves with showing that the party ruled against made the mistake, 
and with asserting that he was the one who should have avoided 
it.“ Mistakes may occur without negligence, and one does not 
charge a party with negligence because his mistake may have led 
to an irretrievable loss. To do otherwise is to impose a liability 
without fault — and in strict logic an absolute liability does seem 
here to be enforced by terming it liability for negligence.” This, 





61 In the leading case, German Security Bank v. Columbia Finance & Trust 
Co., 27 Ky. L. Rep. 581, 85 S. W. 761 (1905), an assignee for the benefit of credi- 
tors paid the defendant, a creditor, in full under the belief that the estate was 
solvent. He discovered five years later that he was wrong, and then sued to 
recover the overpayment. The defendant had in the interval lost its remedy 
against the debtor’s sureties. In Bank of N. Y., N. B. A. v. Simmons & Co., 117 
Misc. 103, 190 N. Y. Supp. 602 (1921), the plaintiff bank collected and remitted 
to the defendant, its customer, a balance due him. It neglected to deduct the 
amount of a debt it had paid a creditor of his out of the fund, according to his 
instructions. The defense to the action to recover the mistaken payment was that 
the defendant had, before suit, paid the credifor on his representation that the 
debt was still owing and that the creditor had since absconded. In Fegan v. 
Great Northern Railway, 9 N. D. 30, 81 N. W. 39 (1899), the plaintiff was sta- 
tion master for the defendant. A clerk in the office of the station had embezzled 
funds during the term of the plaintiff’s predecessor, but had covered it.up by 
applying present funds, so that it appeared that the shortage had occurred during 
the plaintiff’s term of office. The plaintiff made good the shortage, and then, 
upon discovering the facts, sued to recover back the payment. The defense was 
that the defendant’s remedy on the bond of the plaintiff’s predecessor had expired 
in the interval. Both the plaintiff and defendant had auditors who had examined 
the books and had failed to discover the falsification. In all three cases it was 
held for the defendant. In each case the court said that the plaintiff was “ negli- 
gent,” but in none was the issue tried as one in negligence. Rather, it is obvious 
from the opinions that evidence establishing that the mistake was the result of non- 
negligent conduct would have been irrelevant. The cases cited contra, in note 
48, supra, should be compared. 

62 The opinions themselves sometimes betray the shifting terminology. “ It 
was its duty, before paying out the money, to know that the estate was solvent. 

Here it is apparent that a loss must [occur] .. . and he whose negligence 
caused the loss ought to bear it, rather than he who is innocent.” German Se- 
curity Bank v. Columbia Finance & Trust Co., supra note 61, at 584, 585, 85 
S. W. at 763. “He [the plaintiff] is responsible to the company for their ac- 
curacy and truthfulness, and he is also responsible for any damages to the 
defendant resulting from such reports. ... The fact remains that no loss what- 
ever would have resulted ... but for the plaintiff's own negligence in the 
premises.” Fegan v. Great Northern Ry., supra note 61, at 38, 39, 81 N. W. at 
44. (Italics mine.) 
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however, does violence to the evident intendment of the cases. 
The associations that arise from a verbal identification with the 
concept “ negligence ” known in tort law are not so easily escaped. 
The word as used here in quasi-contracts does not indicate a con- 
cept wholly barren — clearly it is intended to describe some form 
of culpable conduct. But it is a concept without moorings; what 
is intended is all but impossible to define. ‘“ Negligence” in 
quasi-contracts is affixed neither to the precise uncertainties of 
negligence in torts, nor to the rigorous canons of liability without 
fault. Its meaning lies somewhere in-between: who caused the 
mistake, and who is to blame for it? Now that question is one 
which disturbs many a human situation. In a civilized world no 
battle is ever fought without the other side being to blame for it. 
Courts must pretend to omniscience which venture to ascertain 
guilt in the light of standards so nebulous. 

Another and more serious problem arises on account of the un- 
certainty of the test by which “ fault” is measured. The con- 
fusions which the lack of clarity generates can hardly be circum- 
scribed, for, the test remaining unanalyzed, there is nothing to 
show why the word “ negligence ” is not wide enough to erase 
important distinctions. That is, the distinction between the cases 
where “ the equities are equal ” and where one of the parties is 
negligent, tends to disappear. The argument that one of the 
parties was negligent is available in any case, and indeed the 
cases are few where it is not open to speculate which of the parties 
was at fault in making the mistake or permitting it to be made. 
The rest is anarchy, if rigidly ascertainable criteria whereby fault 
may be adjudged © are absent. The rule for the case where the 





63 The fact-selecting process usually prevents the true difficulties of ques- 
tions of comparative fault from appearing in the opinions. See Franx, Law 
AND THE MoperN MInp (1930) 134, 135. 

An interesting illustration of the difficulties is found in Dominion Bank v. 
Union Bank of Canada, 40 Can. Sup. Ct. 366 (1908). D presented to P a 
check drawn on P, and received payment. The check had been altered by 
D’s indorser. D did not pay to its indorser until it had itself received pay- 
ment from P. In an action by P to recover back the money, two judges held 
for recovery on the ground that the case did not differ from Newall v. Tom- 
linson, supra note 44,— payment over by an undisclosed agent. They did not 
consider the question of negligence. Two judges found that other facts 
showed the negligence of D, and so also held for recovery. One judge, dis- 
senting, could not see negligence on either side, but held for D because of his 
change of position. 
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equities are equal is artificial and “ untrue” when the mode of 
determining when the equities are not equal is unclear. 

It is a hopeful sign that talk of negligence is not often met 
today when the case fits under the rules for purchase for value, 
and that, except for the few instances when the rule that only dis- 
closed agents may plead payment over is not followed, balancing 
of fault is not attempted where the defense is payment over. 
There is no reason in theory why in these cases the question, 
which of the parties was to blame for the mistake, should not also 
be paramount. The reason why such inquiry is not made is 
clearly because in these cases rules have supplanted hunch, or 
natural justice, if you will. It is where rules for judgment have 
not been devised, as is still the case where a purchase for value 
is not present or where the change of position is not a payment 
over, that recourse is had to the essentially unanalyzable mutter- 
ings of “fault.” The conclusion seems inevitable that, to the 
extent that rules have not emerged, problems in change of position 
remain in flux for future litigants. To the judge there is available 
a form of words in which to cast the judgment, but the judgment 
itself is a mystic natural law process. 

This is, of course, quite as Lord Mansfield desired it. The 
question remains whether, with all its difficulties, the alternative 
is not preferable. There is only one other choice open: to rule 
that under no circumstances is change of position a defense to an 
action for money paid under mistake. Clearly, the difficulties 
that this view would relieve are many; no necessity would then 
compel the court to dwell on the mysteries of mistakes, their 
causes, and the responsibility for them. Nevertheless, in many 
cases a denial of the defense would be outrageous from the stand- 
point of morals and good conscience.“ Natural law prejudices 
may be unscientific, but the law is stagnant without them. Al- 
though it seems impossible to erect principles which invariably 





64 No one, on first impression, would disagree with the result in Bank of 
N. Y., N. B. A. v. Simmons & Co., supra note 61. In that case it seems clear 
that the cause of the error and the blame for it—not necessarily synonymous 
—were in the plaintiff. In view of the defendant’s change of position, it 
rather shocks the sense of justice to learn that any court would rule for the 
plaintiff on the ground of expediency. But unless the suggestions of Lord 
Sumner are to take hold, this seems to be the result dictated by the decisions 
in England. See note 66, infra. 
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determine where fault lies, there may be no doubt in particular 
cases where immediate justice is. In short, the familiar problem 
of rule versus discretion is present. Is it better to put aside the 
sympathies of a case in the interests of an administration which 
is facile, since subject to rule, or to struggle, in each case anew, 
to make an inarticulate major premise meet the many-sided facts? 

The House of Lords cast its vote not so long ago for the easier 
way out. A gullible plaintiff had given its check for $25,000, 
payable to the defendant, to a stranger who represented himself 
as authorized by the defendant to sell agencies for Roma automo- 
biles. In fact the stranger had no such authority; indeed, there 
was no such automobile. The stranger presented the check to the 
defendant in discharge of a debt he owed it on a conditional sale 
of furniture. He thereby regained possession of the furniture, 
which had previously been retaken by the defendant because of 
his default. The furniture depreciated in value before the de- 
fendant again reclaimed it upon discovery of the error common 
to the plaintiff and itself. On the trial of the case, the defendant 
offered restitution of the proceeds of the check except to the extent 


that it had suffered change of position; namely, the depreciation 
in the value of the furniture. Nevertheless, the court held that 
the plaintiff could recover the mistaken payment in full. The 
ground of decision was, not surprisingly, Kelly v. Solari: ® even 
assuming that the plaintiff was “ negligent,” negligence is not a bar 
to recovery.“ Of course, more than negligence appears in the 





685 Supra note 12. 

66 Jones v. Waring & Gillow, Ltd., [1926] A. C. 670. The dissenting Lords 
argued estoppel. It is a troublesome matter to put this argument in its 
proper place in the law of quasi-contracts. Usually (though not here, nor 
in most cases where there is a fraudulent third party involved) there is a 
representation by the plaintiff that the money is owing, and a reliance on this rep- 
resentation by the defendant, to his detriment. Broadly speaking, these are the 
elements of an estoppel. BIGELOW, EstopreL (6th ed. 1913) 603. That there 
might be an intimate relationship between estoppel and change of position is 
demonstrated by Hatton v. Howard Braiding Co., supra note 48. There an execu- 
trix paid over to legatees part of the money paid to her under mistake, and paid 
the balance to herself as legatee. On essentially similar facts, it was held that she 
had the defense of change of position as to the amount paid over, and that the 
plaintiff was estopped as to the sum paid herself. There is also talk of estoppel 
in some of the English opinions. Deutsche Bank v. Beriro, 73 L. T. 669 (1895); 
Holt v. Markham, [1923] 1 K. B. 504. Probably the solution lies in the remarks 
of Lord Sumner. Jones v. Waring & Gillow, Ltd., [1926] A. C. 670, 693. Usually 
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case. There was also change of position because of the negligence, 
a fact not appearing in Kelly v. Solari. This was not denied; 
strictures laid upon that fumbling, if humane, jurisprudence which 
“seeks to do right in each case ” were thought to furnish sufficient 
reason why the difference should not make a distinction.’ In 
sum, the defense of change of position because of the plaintiff’s 
negligence necessarily involves great uncertainty; there is not 
room in it for both rule and discretion, and at least one able court 
has chosen for rule. 

The courts in this country have generally taken the other course 
which in the light of the foregoing reasons is more hazardous for 
the litigant and the lawyer and more difficult for the judge. Con- 
sequently, whether they recognize change of position as a defense 
whenever it is shown or whether they purport to consider it so 
only where the plaintiff has been “ negligent,” they must face 
the additional problem, not insuperable, of defining change of 
position. As yet this question has not given cause for much 
difficulty, mainly because the case which would furnish the ulti- 
mate test of the concept has not arisen.®* Most often the problem 





the estoppel argument works both ways, each party assuming and representing 
that the money is owing. Where, however, the mistake is as to facts which 
one of the parties, charged with a confidential relationship to the other, is bound 
to know because of that relationship, there may be an estoppel. The English cases, 
and some of the American decisions, are entirely consistent with these views. 
Continental Nat. Bank v. National Bank of Comm., 50 N. Y. 575 (1872); Con- 
tinental Nat. Bank v. Tradesmen’s Nat. Bank, 173 N. Y. 272, 65 N. E. 1108 
(1903). The majority of the opinions in this country, immersed in the sea of 
“ negligence,” give no intimation, however, that the principles sketched here will 
affect future determinations. 

67 Cf. Bank of N. Y., N. B. A. v. Simmons & Co., supra note 61, at 105, 190 
N. Y. Supp. at 604. 

688 The problem suggested by Prof. Woodward of a claim of change of posi- 
tion through loss or theft of the money paid under mistake has not yet been 
squarely presented. See Law or Quasi-Contracts § 30(e). It would offer the 
crucial experiment to test the rival hypotheses of the nature of the right to re- 
cover back money paid under mistake. If the right is truly “ equitable,” it is 
confined to following specific property, and would end with the loss or destruc- 
tion of that property. If the right is legal, it involves the general liability of the 
defendant, and would not necessarily be affected by the vicissitudes of the res. In 
Holt v. Markham, [1923] 1 K. B. 504, the defendant lost the money paid him under 
mistake in a speculation. It was held that he had a defense. Unless, however, the 
decision can rest on the ground on which it was put, estoppel, it is of doubtful 
validity. For one thing, it would be inconsistent with the later decision in Jones v. 
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has been avoided by use of the rule that the burden of proof of 
change of position is on the defendant.®’ One may now say spe- 
cifically that change of position occurs when a remedy against a 
solvent debtor is lost *° through reliance on a mistaken payment, 
either because of lapse of time,"* or disappearance or subsequent 
insolvency of the true debtor,’ or when security is released,” 
and, of course, when there has been payment over which can not 
be recovered back.’* What is worthy of note is that, beyond 
these cases, the decisions show unmistakably that the defense 
has not the scope originally conceived by Lord Mansfield. He 
thought it enough, in order to establish the defense, to show that 
almost six years had elapsed since the money was paid under 
mistake; he required no further proof that the defendant had 
changed his position with respect to the money.*” The assump- 





Waring & Gillow, Ltd., [1926] A. C. 670. Secondly, it would seem that the 
defendant had the “ benefit ” of the money. See notes 76, 77, infra. 

69 Notes 41, 52, supra. 

70 Gibbons v. Perkins, supra note 52. 

71 German Security Bank v. Columbia Finance & Trust Co., supra note 61. 

72 Bank of N. Y., N. B. A. v. Simmons & Co., supra note 61; Atlantic Coast 
Line R. R. v. Schirmer & Sons, supra note 52; cf. Grand Lodge v. Towne, supra 
note 30. 

73 Cf. Lawrence v. American Nat. Bank, 54 N. Y. 432 (1873); Hibbs v. 
First Nat. Bank, supra note 48. 

74 The question whether change of position occurs when a payment of money 
by the plaintiff under mutual mistake induces the defendant to extend credit to 
an insolvent debtor has been raised, but not decided. Cf. Kleinwort, Sons & Co. 
v. Dunlop Rubber Co., 97 L. T. 263 (1907). The related problem, whether 
there is change of position by the defendant when X makes possible further 
thefts by him from the defendant by stealing the plaintiff’s money to cover up 
previous embezzlements from the defendant, has not been clearly decided. The 
point is discussed with nicety in Note (1923) 36 Harv. L. Rev. 858. The cases, 
which are in conflict, only go so far as to consider D’s liability before any 
remedy he had against X may have become worthless. But cf. Merchants’ Nat. 
Bank of Peoria v. Nichols & Shepard Co., 223 Ill. 41, 79 N. E. 38 (1906) ; Citi- 
zens Bank of Fitzgerald v. Rudisill, 4 Ga. App. 37, 60 S. E. 818 (1908). 

75 “We hear nothing of what is become of the assets in this case: perhaps 
they may be applied among the next of kin, and dissipated; — but what would 
be the situation of the parties, if, at the end of five years and eleven months, 
they could be called upon to refund in such a case! I am, therefore, of opinion, 
that there ought to be judgment for the defendant.” Brisbane v. Dacres, 5 
Taunt. 143, 163 (1813) per Mansfield, C. J. Accord: Skyring v. Greenwood, 4 
B. & C. 282 (1825); cf. Holt v. Markham, [1923] 1 K. B. 504; see Boas v. Upde- 
grove, 5 Pa. 516, 518 (1847). The other judges, though concurring in result, 
gave a different ground of decision. 
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tion underlying, that a defendant, who spends money paid him 
under mistake as if it were his own, changes his position, is entirely 
illegitimate today.”* It does not even matter that the expenditure 
was an extraordinary one, which would not have been made had 
the money not come to hand.” That is, the rule is that the defense 
is not available if the defendant had the benefit of the money. 
That the word “ benefit ” be susceptible of exact definition is not 
to be expected. It would not, for example, be held that a de- 
fendant, in whose bank account money belonging to the plaintiff 
has been placed by a person unauthorized by the defendant to put 
it there, has had the benefit of the money if the third person 
checks it out for his own use.” Essentially, however, the de- 
fendant would be in no different position than if money paid to 
his account under mistake as to the authority of his agent to 
borrow it had been lost through failure of the bank. Endless 
conjecture about the legal effect of slight variations in the facts 
is possible; it remains for the future to work out with greater 
precision what is a “ benefit” which precludes the defense of 
change of position. What seems already clear is that, in the 
absence of loss of a claim or of a security, any actual use by the 
defendant of the money paid him under mistake, whether or not 
such use would have been an indiscretion had it been known that 
he was liable to repay, is enough of a “ benefit ” to him to forestall 
a claim of change of position. 


CONCLUSION 


It hardly seems arguable that we by no means move today in 
the path Lord Mansfield indicated so earnestly a century and a 
half ago. Instead, the unmistakable tendency of the cases is to 





76 Burckard v. Smith, 251 Pac. 663 (Cal. App. 1926); Bridgeport Hydraulic 
Co. v. Bridgeport, supra note 48. 

77 Picotte v. Mills, 200 Mo. App. 127, 203 S. W. 825 (1918) (D bought an 
automobile with the money); Union Trust Co. of N. Y. v. Gilpin, supra note 60 
(D spent a legacy mistakenly paid her); see Standish v. Ross, 3 Ex. 527, 534 
(1849). 

78 Credit Alliance Corp. v. Sheridan Theatre Co. Inc., 121 Misc. 656, 202 
N. Y. Supp. 217 (1923); Fay v. Slaughter, 194 Ill. 157, 62 N. E. 592 (1902). 
Contra: Woopward, op. cit. supra note 1, § 76. There are different reasons for 
ruling for the plaintiff. See (1924) 24 Cor. L. REv. go. 
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diverge from the ideal of pure equity which he advocated. Regard- 
less of possible urgings of good conscience, the principles of pur- 
chase for value are applied in quasi-contracts in a wholly mechani- 
cal way. Further, quite in opposition to the result generally 
accepted as “equitable,” the decisions, closely examined, show 
that change of position through payment over is not a defense. 
Again, of the jurisdictions which have squarely considered the 
point, a number differ in theory from Lord Mansfield respecting 
the defense, where “ the equities are equal.” The English courts 
have even rejected his doctrines wherever applicable, whether the 
equities be equal or unequal. And no one now conceives of the 
scope of the words “ change of position ” to be as sweeping as he 
thought they should be. It is true that many jurisdictions seem 
sufficiently, and perhaps properly, moved by natura! law impulses 
to hold change of position a defense, at least in the case where the 
“ equities ” are considered “ unequal.” Necessarily it is further 
true that in those jurisdictions there is much room in the intricacies 
of the canons of comparative negligence for the unfettered discre- 
tion which Lord Mansfield sought. Given an impetus so powerful 
and so piously reiterated, the wonder is that there is not more. 


Henry Cohen. 


New York City. 
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FOR WHOM CORPORATE MANAGERS ARE 
TRUSTEES: A NOTE 


HE administration of corporations — peculiarly, a few hun- 
dred large corporations —is now the crux of American 
industrial life. Upon the securities of these corporations has 
been erected the dominant part of the property system of the 
industrial east. A major function of these securities is to provide 
safety, security, or means of support for that part of the com- 
munity which is unable to earn its living in the normal channels 
of work or trade. Under cover of that system, certain individuals 
may perhaps acquire a disproportionate share of wealth. But 
this is an incident to the system and not its major premise; 
statistically, it plays a relatively minor part. Historically, and 
as a matter of law, corporate managements have been required 
to run their affairs in the interests of their security holders. 
From time to time other groups, notably labor, have asserted 
their claims; and these claims are receiving steadily greater 
recognition as a cost of industry. If these costs are not met, 
security holders receive an illusory additional profit. But the 
security holder’s claim was the supposed main objective. 
Professor Dodd has challenged the theory.’ He has stated his 
own thesis: 


“The present writer is thoroughly in sympathy with Mr. Berle’s 
efforts to establish a legal control which will more effectually prevent 
corporate managers from diverting profit into their own pockets from 
those of stockholders, and agrees with many of the specific rules which 
the latter deduces from his trusteeship principle. He nevertheless be- 
lieves that it is undesirable, even with the laudable purpose of giving 
stockholders much-needed protection against self-seeking managers, 
to give increased emphasis at the present time to the view that business 
corporations exist for the sole purpose of making profits for their stock- 
holders. He believes that public opinion, which ultimately makes 
law, has made and is today making substantial strides in the direction 
of a view of the business corporation as an economic institution which 





1 For Whom are Corporate Managers Trustees? (1932) 45 Harv. L. Rev. 1145. 





1366 HARVARD LAW REVIEW 


has a social service as well as a profit-making function, that this view 
has already had some effect upon legal theory, and that it is likely to 
have a greatly increased effect upon the latter in the near future.” * 


This is a point of view which can not be ignored. 


I 


As a matter of economics and social theory, Professor Dodd’s 
argument is not only sound but familiar. Indeed, the present 
writer made that argument before the Bureau of Personnel Ad- 
ministration in 1930,*° and collaborated in working out the sta- 
tistical basis for it.* No one familiar with European or advanced 
American thought seriously disputes the propositions: first, that 
the present mode of life entails a high degree of large-scale 
production; second, that this necessitates an unprecedented 
degree of financial concentration which has clothed itself in the 
corporate form; and, third, that the result of such concentration 
has been, and must be, to pose a few large organisms, the task 
of whose administrators is, fundamentally, that of industrial 
government. 

In other words, the great industrial managers, their bankers 
and still more the men composing their silent “ control,” ° func- 
tion today more as princes and ministers than as promoters or 





2 Id. at 1147-48. 

8 Berle, The Equitable Distribution of Ownership, in A Sympostum oN BwusI- 
NESS MANAGEMENT AS A HUMAN ENTERPRISE. The mimeographed symposium is 
available at the Bureau of Personnel Administration, 420 Lexington Avenue, Room 
745, New York City. The paper referred to was dated December 11, 1930. 
The writer even attempted a tentative classification of the various claims on the 
corporate wealth and income stream, namely: (1) The security owners. (2) The 
management. (3) The customer or patron. (4) The workers, including the en- 
tire list of salaried or wage earners. (5) Certain general community claims which, 
however, might best be worked out through taxation. Under this last head would 
come matters of public welfare like charity and benevolence referred to by 
Professor Dodd in the article cited. 

4 “The Modern Corporation and Private Property” by the writer and 
Gardiner C. Means, in the course of publication by the Commerce Clearing House, 
Chicago, Illinois. 

5 “Control” is here used to mean that individual or small group of individuals 
who are able to mobilize or cast sufficient votes to elect the corporate management. 
This is the sense in which the word is used in the financial communities; and the 
institution has apparently already acquired a legal status. 
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merchants. Exclusive profit-making purpose necessarily yields 
to this analysis. 

This is the real justification for Professor Dodd’s argument. 
But it is theory, not practice. The industrial “control” does 
not now think of himself as a prince; he does not now assume 
responsibilities to the community; his bankers do not now un- 
dertake to recognize social claims; his lawyers do not advise him 
in terms of social responsibility. Nor is there any mechanism 
now in sight enforcing accomplishment of his theoretical function. 

Challenge to the security holder’s claim has been made, less 
articulately but with infinitely more effect, by the handful of 
corporation lawyers, mainly in New York, who really determine 
legal control of the corporate mechanism. ‘They in fact, and 
sometimes in words,° discard the theory that corporate manage- 
ments are trustees for corporate security holders. But they 
know what the social theorist does not. When the fiduciary 
obligation of the corporate management and “ control” to stock- 
holders is weakened or eliminated, the management and “ con- 
trol’ become for all practical purposes absolute.’ The claims 
upon the assembled industrial wealth and funneled industrial 
income which managements are then likely to enforce (they have 
no need to urge) are their own. The history of the past decade 
indicates this; the pages of every morning newspaper furnish a 
new illustration, and the situation is merely complicated by the 
fact that corporate managers have a real position, can render a 
real service, and can properly make a real claim. The point is that 
they need recognize no other. 

Now I submit that you can not abandon emphasis on “ the 
view that business corporations exist for the sole purpose of 
making profits for their stockholders” until such time as you 
are prepared to offer a clear and reasonably enforceable scheme 
of responsibilities to someone else. Roughly speaking, there are 





6 Robert T. Swaine, reviewing the writer’s StupIes IN THE LAW oF CorPorRA- 
TION FINANCE in (1929) 38 YALE L. J. 1003. 

7 The legal demonstration of this has been made elsewhere and would serve 
no purpose to review it here. See Berle, Corporate Devices for Diluting Stock 
Participations (1931) 31 Cox. L. Rev. 1239. A similar study, appearing in the book 
referred to in note 4, supra, has to do with devices for diverting the income stream 


from one group within the corporation to another group or to groups outside the 
corporation. 
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between five and eight million stockholders in the country (the 
estimates vary); to which must be added a very large group of 
bondholders and many millions of individuals who have an 
interest in corporate securities through the medium of life in- 
surance companies and savings banks. This group, expanded to 
include their families and dependents, must directly affect not 
less than half of the population of the country, to say nothing of 
indirect results. When the fund and income stream upon which 
this group rely are irresponsibly dealt with, a large portion of 
the group merely devolves on the community; and there is pre- 
sented a staggering bill for relief, old age pensions, sickness-aid, 
and the like. Nothing is accomplished, either as a matter of law 
or of economics, merely by saying that the claim of this group 
ought not to be “ emphasized.” Either you have a system based 
on individual ownership of property or you do not. If not — and 
there are at the moment plenty of reasons why capitalism does 
not seem ideal — it becomes necessary to present a system (none 
has been presented) of law or government, or both, by which re- 
sponsibility for control of nationa! wealth and income is so appor- 
tioned and enforced that the community as a whole, or at least the 
great bulk of it, is properly taken care of. Otherwise the economic 
power now mobilized and massed under the corporate form, in the 
hands of a few thousand directors, and the few hundred individuals 
holding “‘ control ” * is simply handed over, weakly, to the present 
administrators with a pious wish that something nice will come 
out of it all. 

The only thing that can come out of it, in any long view, is the 
massing of group after group to assert their private claims by 
force or threat——to take what each can get, just as corporate 
managements do. The laborer is invited to organize and strike, 





8 The two hundred largest corporations, comprising somewhere between forty 
and fifty per cent of ¢he industrial wealth of the country, have altogether slightly 
more than twenty-eight hundred directors. From this must be subtracted a 
certain number of inactive representatives of large stockholdings. The “ control” 
of these corporations represented by holders of dominant minorities or by the 
beneficiaries of devices such as voting trusts, pyramided holding corporations, and 
the like, analyzes down to a very few men. If in place of two hundred corpora- 
tions perhaps six hundred and fifty corporations are taken, the result would show 
approximately sixty-five per cent of the industrial wealth of the country admin- 
istered by perhaps five thousand directors and perhaps seven or eight hundred 
individuals holding “ control.” 





FOR WHOM CORPORATE MANAGERS ARE TRUSTEES 1369 


the security holder is invited either to jettison his corporate se- 
curities and demand relief from the state, or to decline to save 
money at all under a system which grants to someone else power 
to take his savings at will. The consumer or patron is left no- 
where, unless he learns the dubious art of boycott. This is an 
invitation not to law or orderly government, but to a process of 
economic civil war. 


II 


It is a great misfortune that so little of American enlightened 
juristic thought has dealt with the subject of private property. 
The great liberals, notably Mr. Justice Holmes, were rooted in 
the doctrine that the individual could look out for himself in the 
economic field, provided he had a full kit of civil rights and 
political privileges. Some portion of the thinking entered the 
field of labor rights. No one succeeded in becoming effectively 
interested in what happened to the fruits of labor; there is, even 
now, entire absence of realization that the corporate system is 
steadily conscripting and absorbing the bulk of those fruits to 
the extent that they are not presently consumed.® Yet a society 
based on the individual, whose support and maintenance the 
state does not assume, can only be carried on by vigorous pro- 
tection of the property that he has. It is a matter of experience 
that during two periods of man’s life, childhood and old age, he 
can not support himself; and that sickness, child-bearing, and 
incidental economic readjustments will make even further la- 
cune. The only bridge, in our system, to cover these gaps is 
private property. The common law has based its whole fabric 
on this premise. 

Under this system, property has now split into two distinct 
categories. One class may be called active — the farm, the little 
business, the collection of tangible property which the owner can 
himself possess, manage, and deal with. The other may be 





® Again reference must be made to “ The Modern Corporation and Private 
Property ” now in process of publication. Cf. note 4, supra. Figures show that 
during the past few years (1932 is an obvious exception) fifty-five per cent of sav- 
ings were absorbed into the corporate system, the balance being divided between 
government securities and real estate in one form or another. Further, this process 
is not optional. If all investors elected to endeavor to invest their savings outside 
the corporate system, there would simply not be enough investments to go round. 
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called passive —a set of economic expectations evidenced by a 
stock certificate or a bond, each representing an infinitesimal 
claim on massed industrial wealth and funneled income-stream.*° 
The owner of passive property is helpless to do anything with it 
or about it, except to sell for what the security markets will let 
him have. This no doubt weakens his ethical right to demand 
compensation for mere ownership. Equally, it leaves him en- 
tirely in the hands of the factual possessor or administrator of 
the massed wealth. Probably half the entire savings of the 
country are now represented by passive property; the result has 
been to throw administration of a dominant part of the system 
of property rights into the hands of corporate administration. 
The first major breach in the great dyke of property rights was 
made by the corporation laws in the past two decades — that is, 
just as passive property was becoming the type-form in the 
eastern United States. Many things have flowed through that 
breach — but responsibility to the community has not yet ap- 
peared. One recognizes the occasional benevolences of the many 
corporate managers whose sympathies are warm and whose 
aspirations are magnificent. The gross result, however, appraised 
from the angle either of government or economics, has not been 
either benevolent or idealist. With due appreciation of the fact 
that the appraisal is bitterly unjust to many men in the corporate 
system, it must be conceded, at present, that relatively unbridled 
scope of corporate management has, to date, brought forward 
in the main seizure of power without recognition of responsibility 
—ambition without courage. 





10 The economic distinction between active and passive property, so far as 
the writer is aware, has only recently been made; it was in part the result of a 
study carried on under the auspices of the Social Science Research Council of 
America, the economic work being done by Mr. Gardiner C. Means. In brief, 
where industrial property is aggregated under the corporate system, the atom of 
property splits. The power goes in one direction, centripetally, and concentrates 
in the hands of the corporate management and the corporate “control.” The 
assumed beneficia! ownership is dispersed, centrifugally, among many thousand 
of small security holders. This dispersed residue of beneficial ownership repre- 
sented by corporate securities is “ passive” property. It must be contrasted with 
the old unit of property — for example, a farm over which the owner had complete 
dominance. 

Individual initiative, stimulated perhaps by the profit motive, can be made 
to function where the bulk of the property is active and where the units are so 
small as to make possible a balance of economic forces. The profit motive can not 
stimulate the owner of passive property to do anything except speculate. 
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III 


What ought to be the part of lawyers and the law in this in- 
terplay of great hope and disillusioning fact? 

Unfortunately, the lawyers have not given too good an account 
of themselves thus far, either in theory or administration. Again 
the manifest injustice to many individuals must yield to the grim 
aggregate, whose summation faces us every morning. The pri- 
vate property right, though still honored in tradition even when 
passive property —securities— are involved, has in practice 
been cut to pieces by them. A group of New York corporation 
lawyers drafted the present Delaware Corporation Act, and 
(practically speaking) passed it. A similar group evolved a 
reorganization procedure under which equity and economics may 
be dealt with almost at will by individuals who are not con- 
strained to recognize either, unless by unusual consciences. On 
the administrative side, a lawyer and an ex-lawyer constructed 
the outstanding American “investment trust” bubble; and one 
could follow this with a lengthy list. For prophylactic justice, the 
Listing Committee of the New York Stock Exchange (in honor it 
must be observed that they have excellent counsel) is far more 
useful than any existing legal group. 

Nevertheless, development in the corporate field is more likely 
to come through lawyers than through any other group. For one 
thing, they do, approximately, understand the system. They 
have, however, a function widely divergent from that of the 
economist or the social theorist. They must meet a series of 
practical situations from day to day. They are not, accordingly, 
in a position to relinquish one position — here, the idea of corpo- 
rate trusteeship for security holdings — leaving the situation in 
flux until a new order shall emerge. Legal technique does not 
contemplate intervening periods of chaos; it can only follow out 
new theories as they become established and accepted by the 
community at large. It is likely that claims upon corporate 
wealth and corporate income will be asserted from many direc- 
tions. The shareholder who now has a primary property right 
over residual income after expenses are met, may ultimately be 
conceived of as having an equal participation with a number of 
other claimants. Or he may emerge, still with a primary property 
right over residual income, but subordinated to a number of 
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claims by labor, by customers and patrons, by the community 
and the like, which cut down that residue. It would, as Pro- 
fessor Dodd points out, be unfortunate to leave the law in such 
shape that these developments could not be recognized as a mat- 
ter of constitutional or corporation law. But it is one thing to 
say that the law must allow for such developments. It is quite 
another to grant uncontrolled power to corporate managers in 
the hope that they will produce that development. 

Most students of corporation finance dream of a time when 
corporate administration will be held to a high degree of required 
responsibility —a responsibility conceived not merely in terms 
of stockholders’ rights, but in terms of economic government 
satisfying the respective needs of investors, workers, customers, 
and the aggregated community. Indications, indeed, are not 
wanting that without such readjustment the corporate system 
will involve itself in successive cataclysms perhaps leading to 
its ultimate downfall. But apart from occasional and brilliant 
experiments of men like Mr. Swope and Mr. Young (who after 
all are the exceptions rather than the rule), we must expect our 
evolutionary process to be stimulated from quite different quarters. 

Unchecked by present legal balances, a social-economic abso- 
lutism of corporate administrators, even if benevolent, might be 
unsafe; and in any case it hardly affords the soundest base on 
which to construct the economic commonwealth which industrial- 
ism seems to require. Meanwhile, as lawyers, we had best be 
protecting the interests we know, being no less swift to provide for 
the new interests as they successively appear. 

A. A. Berle, Jr. 


New York Clty. 
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DEVELOPMENTS IN THE LAW 
CORPORATIONS — 1931 


Current litigation in the field of corporate law is strikingly reflective of 
the abnormal conditions under which commerce and industry have been 
operating. Numerous bank failures have brought about a flood of decisions 
construing statutes imposing liability to creditors on bank stockholders, and 
the manner in which the courts have dealt with this legislation has certainly 
not been unaffected by contemporary conditions. Of the whole mass of liti- 
gation, a large proportion involves the reorganization or dissolution of cor- 
porations and it is in this field, perhaps, that the law of corporations may 
most truthfully be said to have been filled in and developed by recent de- 
cisions. In other fields, significant cases have not been lacking. 


RIGHTS OF STOCKHOLDERS 


1. Non-cumulative Preferred Stock 


The extent of the right to dividends attaching to non-cumulative pre- 
ferred stock has been the subject of critical examination. It is not dis- 
puted that for years during which a corporation makes either no profits or 
profits insufficient to permit full payment of dividends, holders of non- 
cumulative preferred stock lose forever their right to dividends to the 


amount by which earnings fall short of the dividends payable on such stock.? 
But whether the holders also lose their right to dividends for years during 
which the directors, exercising their proper discretion, fail to declare divi- 
dends even though profits are available is uncertain. In 1930 the Supreme 





1 See BERLE, STUDIES IN THE LAW OF CORPORATION FINANCE (1928) 92-110; 
Hicks, The Rights of Non-Cumulative Preferred Stock — A Doubtful Decision by 
the United States Supreme Court (1931) 5 Temp. L. Q. 538; Lattin, Js Non-Cumu- 
lative Preferred Stock in Fact Preferred? (1930) 25 Itv. L. Rev. 148. 

2 See BALLANTINE, CORPORATIONS (1927) 528; BERLE, op. cit. supra note 1, at 96. 

8 In Norwich Water Co. v. Southern Ry., 11 Va. L. REc. (N.s.) 203 (Law and 
Eq. Ct. of City of Richmond, 1925), it was held that holders of non-cumulative pre- 
ferred stock lose their right to demand payment of dividends out of earnings for 
years in which the directors failed to declare dividends. The court expressly saved 
the question whether the directors might in their discretion declare dividends on the 
stock out of earnings withheld from past years. See id. at 219. In Collins v. Port- 
land Elec. Power Co., 12 F.(2d) 671 (C.C. A. oth, 1926), the court dismissed a com- 
mon stockholder’s bill to enjoin the directors from paying to holders of non- 
cumulative preferred stock dividends out of earnings withheld from previous years 
which had not been “devoted to some corporate purpose.””’ The New York Su- 
preme Court, in Wood v. Lary, 47 Hun 550 (1888), construed a charter provision 
for non-cumulative preferred stock to give the holders an absolute right to dividends 
out of earnings, and to deprive the directors of discretion to withhold earnings or 
devote them to corporate purposes. Cf. Burk v. Ottawa Gas & Elec. Co., 87 Kan. 
6, 123 Pac. 857 (1912). The New Jersey courts have twice held that where the di- 
rectors establish a reserve fund out of corporate earnings by means of scaling down 
the dividends on non-cumulative preferred stock, the holders of such stock may in- 
sist on payment of dividends for previous years to the extent to which earnings 
have been withheld, before any dividends may be paid on the common stock. 
Bassett v. United States Cast Iron Pipe and Foundry Co., 75 N. J. Eq. 539, 73 Atl. 
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Court in Wabash Ry. v. Barclay,* refusing to hang its decision on a con- 
struction of the particular articles of incorporation involved, laid down a 
general rule that in the absence of an express contrary provision, holders 
of non-cumulative preferred siock lose absolutely their claim to dividends 
for years during which the directors justifiably apply profits to capital im- 
provements, thereby preventing the declaration of dividends. What the 
Court considered to be “the common understanding of lawyers and busi- 
ness men ” © was found in itself sufficient to justify its conclusion. 

The holding involves a rejection of the analysis of writers who have 
pointed out that this result not only gives the directors a dangerous breadth 
of discretion in allocating profits among the different classes of stockholders,® 
but also tends to impose on the holders of non-cumulative preferred stock 
the burden of financing corporations during their initial expansion and 
subsequent periods of slender profits.” 

In the recent decision of Joslin v. Boston & Me. R. R.,8 the Massachu- 
setts court adopted without qualification the rule of the Wabash case. The 
plaintiff was a stockholder “entitled out of the net profits or surplus... . 
as determined ... by the Board of Directors . .. to semi-annual non- 
cumulative preferential dividends at the rate of 6% per annum. ... It is 
understood that any accumulated surplus, undivided profits or other in- 
come ... Shall... be available for the payment of dividends on the 
preferred stock, and the same shall be so applied without reference to 
whether any dividends are paid in that year upon the common stock.” 
From 1925 to 1928, although earnings were sufficient to pay the preferred 
dividends, the directors declared none, but appropriated the earnings to 
justifiable capital improvements. After 1928 the preferred dividends were 
duly paid, and in 1930 the directors declared a dividend on the common 
stock. The plaintiff brought a bill to enjoin the corporation from paying 
any dividend on the common stock until the preferred dividends unpaid 
from 1925 to 1928 were declared and paid. The court, after some consider- 
ation of state law,® adopted the result of the Wabash case and dismissed 
the bill. 





514 (1909) ; Moran v. United States Cast Iron Pipe and Foundry Co., 95 N. J. Eq. 
389, 123 Atl. 546 (1924), aff'd, 96 N. J. Eq. 698, 126 Atl. 302 (1924). However, 
in the latter case at least, the New Jersey court apparently felt this result to be 
mandatory under a New Jersey statute requiring that “the corporation shall set 
apart or pay the said dividends to the holders of non-cumulative preferred stock 
before any dividends shall be paid on the common stock.” N. J. Comp. Star. 
(1910) p. 1608. 

4 280 U.S. 197 (1930). 

5 Id. at 203. 

6 See BERLE, op. cit. supra note 1, at 110; BALLANTINE, CORPORATIONS 529. 

7 See Lattin, supra note 1, at 158-60. 

8 274 Mass. 551, 175 N. E. 156 (1931). 

® The only previous Massachusetts decision in any way relating to the present 
problem was Morse v. Boston & Me. R. R., 263 Mass. 308, 160 N. E. 894 (1928). 
The court there held that the mere fact that there are earnings available in a given 
year for dividends does not entitle preferred stockholders as of right to have divi- 
dends declared and paid in that year. The court thought this well-established prin- 
ciple — the relevance of which is not apparent —to “ adumbrate against the con- 
tention of the present plaintiff.” See Joslin v. Boston & Me. R. R., supra note 8, at 
556, 175 N. E. at 158. A dictum in the Morse case might well be taken as a 
counter-adumbration: “If there was a surplus in the years 1925, 1926, and 1927 
not applied to the company property, the plaintiff will not necessarily be deprived 
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The Massachusetts court refused to go into the merits of conflicting con- 
structions of the word “non-cumulative.” It concluded that, since the 
problem was “a matter of general commercial law touching the interpreta- 
tion of contracts founded on certificates of stock in corporations,” 1° the 
decision in the Wabash case was binding upon the federal courts, and, in 
the interest of uniformity, the state court should conform to the federal 
doctrine. The court’s assumption that the Wabash case was conclusive in 
the federal courts raises anew the question of the scope of the rule in 
Swift v. Tyson.14 The construction of a preference provision in corporate 
articles or charters might well be regarded as the construction of state 
statutes, in which field state decisions are conclusive,!* rather than as “a 
matter of general commercial law.” While uniformity in the law applied 
by federal and state courts is unquestionably desirable, due weight ought 
to have been given to countervailing considerations. Now that the Wabash 
case has focussed attention on the ambiguity latent in the ordinary phrasing 
of provisions creating non-cumulative preferred stock, these provisions will 
undoubtedly be so drafted that the question can not arise. On the other 
hand, the clarification of existing charters by amendment is probably not 
feasible,!* and, as to these, further litigation is almost inevitable. To de- 
termine the rights of holders of non-cumulative preferred stock under 
ambiguous charters without careful consideration of the nature and purpose 
of an investment in preferred stock is to underestimate seriously the prop- 
erty rights thus affected. Neither the Wabash case nor the Joslin case can 
be said to provide the much-needed judicial analysis of these factors. 


2. Priorities on Dissolution 


It is now customary for corporation charters to give to preferred stock- 
holders not only a preference in the payment of dividends while the corpora- 
tion is a going concern, but also priority in the distribution of assets on 
winding-up.‘* Inasmuch as the claims of creditors and the costs of wind- 
ing-up usually exhaust the corporate assets, dissolution preferences actually 
give little protection to holders of preferred stock.‘° Consequently litigation 





of her dividends for these years, although their declaration may have been post- 
poned.” See Morse v. Boston & Me. R. R., supra, at 311, 160 N. E. at 896; cf. 
BERLE, op. cit. supra note 1, at 105-06. The language of this dictum suggests a dis- 
tinction between cases where past earnings have been “applied to the company 
property,” and cases where they have been kept intact as a reserve fund. This 
view seems to have been adopted in Collins v. Portland Elec. Power Co., supra note 
3, at 675, and by Judge Learned Hand in his dissent in the Wabash case. See 
Barclay v. Wabash Ry., 30 F.(2d) 260, 267 (C. C. A. 2d, 1929). Apparently, Pro- 
fessor Berle would draw no such distinction. See BERLE, op. cit. supra note 1, at 99. 

10 See Joslin v. Boston & Me. R. R., supra note 8 at 558, 175 N. E. at 159. 

11 16 Pet. 1 (U.S. 1842). 

12 La Tourette v. McMaster, 248 U.S. 465 (1919) ; see Swift v. Tyson, 16 Pet. 1, 
18 (U. S. 1842); Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxi- 
cab & Transfer Co., 276 U. S. 518, 530 (1928). 

13 Unless a majority of the stockholders are rightfully empowered to alter 
rights and preferences as between various classes of stockholders, the validity of 
such amendments would, of course, depend on the very questions of construction 
here under discussion. 

14 Dewinc, THE FINANCIAL Poricy oF CorPoraTIONS (1926) 47-48. Charters 
of railroads, however, rarely provide for such a preference. Jd. at 48. 

15 DEWING, Op. cit. supra note 14, at 49-50. But if dissolution preferences are 
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concerning such preferences has been infrequent. In several recent cases, 
however, conflicting judicial constructions of similarly worded preference 
provisions have made plain the necessity of careful draftsmanship.*® 
Questions of construction have most frequently involved provisions giv- 
ing holders of cumulative preferred stock, in addition to a preference to 
the extent of the par value of their stock, a further right to receive “all 
unpaid dividends accrued” or all “arrears of dividends” on the stock, 
before the common stockholders become entitled to any share in the assets 
available for distribution.1*7 The problem of construing these provisions 
arises mainly from the use of the word “ dividends” in connection with 
the distribution of capital assets. The rule that a going concern may 
declare dividends only out of earnings or surplus over capital stock 1* has 
tended to give this word a technical significance, the limits of which some 
courts have applied even where the term is used with reference to a corpo- 
ration in liquidation. The result of treating “dividends” as a word of 
art and construing it with respect to dissolution within limits derived from 
its use in connection with distributing the assets of a going concern ?® is 
indicated by two cases holding that a preference provision as to unpaid 
dividends is operative only where there are actual profits available at 
dissolution.2° An English case,?4 involving a preference in distribution to 
the extent of “any arrears of dividends due thereon,” adopted an even 
more technical construction in holding that, since dividends can not be 
“due” until declared, and since there were no dividends declared and un- 
paid, the provision was inapplicable.?? 





held to operate where there is a consolidation or merger of the corporation, so as to 
give dissenting preferred stockholders a right to payment of the par value of their 
stock, possibly with accumulated dividends, rather than a mere right to the 
appraised value of their shares, the practical importance of such preferences is 
greatly enhanced. They have been held to apply in case of merger. Petry v. Har- 
wood Elec. Co., 280 Pa. 142, 124 Atl. 302 (1924). But an opposite result was re- 
cently reached in New Jersey. Windhurst v. Central Leather Co., 105 N. J. Eq. 
621, 149 Atl. 36 (1930), aff'd, 107 N. J. Eq. 528, 153 Atl. 402 (1931), Note (1932) 
30 Mic. L. Rev. 1074. See p. 1401, infra. 

16 See Warren, Progress of the Law: Corporations (1921) 34 Harv. L. REv. 282, 
304; (1931) 19 Cawir. L. REv. 450, 451; (1930) 29 Micu. L. REV. 250, 252. 

17 It is universally conceded that stockholders may legitimately agree that 
holders of preferred stock shall enjoy priority in distributing assets available at dis- 
solution. See BALLANTINE, CORPORATIONS (1927) 442-43. Hence, the problem here 
involved is simply one of construing particular preference provisions in order to 
determine their exact meaning. See Johnson v. Johnson & Briggs, Inc., 138 Va. 487, 
490, 122 S. E. 100 (1924); Im re W. J. Hall & Co., Ltd., [1909] 1 Ch. 521, 526. 
The comparatively uniform phraseology of these provisions, however, makes a 
decision construing a particular article a strong precedent. 

18 Wood v. Dummer, Fed. Cas. No. 17,944 (C. C. D. Me. 1824); see BALLAN- 
TINE, CORPORATIONS 508. 

19 Cf. (1931) 45 Harv. L. Rev. 185, 186. 

20 Michael v. Cayey-Caguas Tobacco Co., 190 App. Div. 618, 180 N. Y. Supp. 
532 (1920) (“accrued and unpaid dividends ”’) ; In re W. J. Hall & Co., Ltd., supra 
note 17 (“arrears (if any) of the five percent preferential dividends thereon ”), 
(1920) 6 Corn. L. Q. 103. 

21 In re Roberts & Cooper, Ltd., [1929] 2 Ch. 383, (1930) 30 Cor. L. Rev. 118, 
(1930) 8 Can. B. Rev. 237. Where the word “ due ” is not involved these provisions 
have been held effective as to undeclared dividends. In re W. J. Hall & Co., Ltd., 
supra note 17; In re New Chinese Antimony Co., Ltd., [1916] 2 Ch. 115. 

22 In Drewry-Hughes Co. v. Throckmorton, 120 Va. 859, 92 S. E. 818 (1917), 

















1378 HARVARD LAW REVIEW 


Three American decisions construe these provisions less literally.2* In 
Fawkes v. Farm Lands Inv. Co.** the articles of incorporation provided 
that in case of dissolution the assets “ shall be applied first to the payment 
in full of the principal of the said preferred stock at par, with all cumu- 
lative dividends thereon,” before any payment on the common stock. 
A lower California court held that this clause gave to holders of preferred 
stock the right to receive out of the assets the dividends unpaid at dis- 
solution, whether or not there were undistributed profits available. And 
the same result was reached by the Delaware court in Penington v. Com- 
monwealth Hotel Const. Co.,25 where the stock preference extended to 
“all unpaid dividends accrued thereon.” The Massachusetts court gave 
effect to an identical provision under somewhat different circumstances in 
Willson v. Laconia Car Co.?® The defendant corporation had made no 
profits, and paid no dividends for a period of ten years. Under a plan 
for recapitalization, the corporation offered one share of first preferred 
stock with all claims to back dividends released and one share of non- 
cumulative second preferred stock in return for each share of preferred 
stock on which the cumulative dividends were in arrears. The plaintiff 
refused to surrender his shares on this basis.27 After the company was 
wound up, the assets were found insufficient to repay the par value of all 
the first preferred shares. When the corporation proposed to distribute 
the assets among the holders of first preferred stock in proportion to the 
number of shares held by each, the plaintiff sued to establish a claim to 
the arrears of unpaid dividends on the theory that the articles of incorpo- 
ration did not provide for any priority in the repayment of capital over 
the payment of dividend arrears. The court ordered that, in distributing 
the assets, the amount due the plaintiff should be calculated on the basis 
of the par value of his shares plus accumulated and unpaid dividends 
thereon. 





a preference provision as to “ arrears of dividends due and unpaid ” was given effect, 
although there were no dividends declared and unpaid. 

23 Several cases have -given these provisions effect despite lack of profits at 
dissolution. Drewry-Hughes Co. v. Throckmorton, supra note 22; Johnson v. 
Johnson & Briggs, Inc., supra note 17 (“amount of dividends accumulated and 
unpaid ”); National Bank of Union Point v. Amoss, 144 Ga. 425, 87 S. E. 406 
(1915) (“and accrued dividend charges ”) ; Geiger v. American Seeding Mach. Co., 
124 Ohio 222,177 N. E. 594 (1931) (“and the amount of such cumulative dividends 
then unpaid”); see Langben v. Goodman, 275 S. W. 841, 843 (Tex. Civ. App. 
1925) (“the preferred stock ... shall have preference both as to dividends and 
assets”); cf. Page v. Whittenton Mfg. Co., 211 Mass. 424, 97 N. E. 1006 (1912); 
Miller v. M. E. Smith Bldg. Co., 118 Neb. 5, 223 N. W. 277 (1929) (“ unpaid ac- 
crued dividends thereon”). In England these provisions will now be enforced, at 
least where the word “ due ” is not involved, although there are no profits for dis- 
tribution. In re Sprinkbok Agricultural Estates, Ltd., [1920] 1 Ch. 563 (“ arrears, 
if any, of the preferential dividend aforesaid ”) ; see Jn re New Chinese Antimony 
Co., Ltd., supra note 21, at 118 (“arrears (if any) of the preferential dividend 
aforesaid ”) ; PALMER, COMPANY PRECEDENTS (13th ed. 1927) 809-10. 

24 64 Cal. App. Dec. 907, 297 Pac. 47 (1931), (1931) 19 Cauir. L. REv. 450, 
(1931) 45 Harv. L. Rev. 185. 

25 155 Atl. 514 (Del. 1931), Note (1931) 30 Micn. L. Rev. 281, (1931) 40 
Vate L. J. 828. 

26 176 N. E. 182 (Mass. 1931). 

ae Caroline M. Thomas v. Laconia Car Co., 251 Mass. 529, 146 N. E. 775 
(1925). 
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These cases point out the necessity of construing such provisions with 
due recognition for their purpose ** instead of blindly carrying over the 
technical meaning of a term generally used in a totally different connection. 
And, since it is apparent that the purpose of such preferences is to cover 
situations where there are no profits for distribution, their effectiveness 
should not be made to hinge on the existence of profits at the time of 
dissolution.*® But even though the recent American decisions reach a sound 
conclusion,*° uncertainty and litigation should be avoided by providing in 
the articles of incorporation that preferred share-holders 


“shall have the right to receive, out of the remaining assets of the corporation, the 
par value of their shares, and an amount equal to all accumulated dividends unpaid 
thereon, whether earned or declared or not, before any of such assets are dis- 
tributed among the common stockholders.” °1 


A further problem may arise in the rare instances where the assets 
remaining after the claims of creditors have been satisfied are more than 
sufficient to repay the par value of the preferred stock, with arrears of 
dividends if so stipulated, as well as that of the common stock. Unless the 
articles of incorporation expressly cover this contingency,*? distribution of 
the surplus still remaining presents the question whether the preferred 
shares are entitled to participate rateably with the common shares. 

In solving this problem there is an apparent conflict between a well- 
recognized principle of the law of corporations and an equally well-recog- 
nized canon of construction. The relevant principle is that holders of 
preferred stock are entitled only to such preferences and subject only to 
such limitations as are expressed in the document setting forth their 
rights, and are otherwise on an equal plane with the common stock- 
holders.** Thus it is held that where stock is preferred only as to divi- 
dends and not in the distribution of capital on dissolution, the assets are 
to be divided rateably among all the shareholders.** Using this principle 





28 See Fawkes v. Farm Lands Inv. Co., supra note 24, at 911, 297 Pac. at 
49-50; Penington v. Commonwealth Hotel Const. Co., supra note 25, at 518; 
Willson v. Laconia Car Co., supra note 26, at 184-85; Notes (1931) 30 Micn. L. 
Rev. 281, 285; (1929) 78 U. or Pa. L. Rev. 87, 89. 

29 See Willson v. Laconia Car Co., supra note 26, at 184. 

30 But see (1931) 40 YALE L. J. 828, 829; (1930) 29 Micu. L. Rev. 250, 251-52. 

31 Compare the form of provision suggested in BALLANTINE, CORPORATIONS 
878. See also BALLANTINE, MANUAL OF CoRPORATION LAW AND PRACTICE (1930) 987, 
989, 1012-13, 1023, 1032; Im re Dominion Tar & Chemical Co., Ltd., [1929] 2 Ch. 
387 (dissolution preference so worded that these questions of construction did not 
arise). 

32 Tt should, of course, be expressly stipulated whether the preferred stock shall 
be entitled to participate in assets remaining after all the stock has been paid up. 
See a suggested provision in BALLANTINE, CORPORATIONS 878. 

33 See Scott v. Baltimore & Ohio R. R., 93 Md. 475, 497, 49 Atl. 327, 330 
(1901); Smith v. Southern Foundry Co., 166 Ky. 208, 211, 179 S. W. 205, 207 
(1915) ; In re Espuela Land & Cattle Co., [1909] 2 Ch. 187, 193-94; 1 Coox, Cor- 
PORATIONS (8th ed. 1923) $269. But see Will v. United Lankat Plantations Co., 
Ltd., [1914] A. C. 11, 17. 

34 Continental Ins. Co. v. United States, 259 U. S. 156 (1922) ; Lloyd v. Penn- 
sylvania Elec. Vehicle Co., 75 N. J. Eq. 263, 72 Atl. 16 (1909); In re London India 
Rubber Co., L. R. 5 Eq. 519 (1868) ; 1 MorAwetz, Private Corporations (2d ed. 
1886) § 461. Statutes have occasionally given preferred stockholders a dissolution 
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as a premise, some text-writers have concluded that giving preferred stock- 
holders priority rights in the distribution of assets in no way detracts from 
their right to share rateably with the common stockholders in any surplus 
left after the par value of the common stock has been repaid.*® The 
canon of construction, the application of which has been thought to lead 
to a contrary result, is the maxim expressio unius est exclusio alterius.*® 
It has been relied upon for the conclusion that the statement of prefer- 
ential rights implies the negation of any further rights, and that, conse- 
quently, the rights of preferred stockholders are exhausted after the stipu- 
lated preference is satisfied.*? 

During the past year the Supreme Court of Missouri came to the 
conclusion last indicated.2* The articles of incorporation entitled the pre- 
ferred stockholders to be “ paid in full” in case of dissolution before any 
distribution among the common stockholders; a by-law gave the right to 
payment of the “par value.” Although there had been no earnings and no 
dividends declared for two years preceding the dissolution of the corpora- 
tion, the assets were found sufficient to pay the face value of the preferred 
shares and still leave a balance greater than the par value of all outstanding 
common stock. The plaintiff, a preferred stockholder, sued to enjoin dis- 
tribution of this balance among the common stockholders, claiming a right 
to a rateable share in any surplus left after paying the par value of the 
common stock.2® The court, one judge dissenting, denied the claim. It 
proceeded on the basis that, since both sides conceded that the provision 
in the by-laws for payment of the par value of the preferred stock and 
the stipulation in the articles for payment “in full” meant the same thing, 
payment of the par value, which had been made, must constitute full pay- 
ment and exhaust the rights of the preferred stockholders.*° 





preference regardless of provisions in the articles of incorporation. £.g., N. J. 
Rev. Stat. (1877) c. 80, p. 191; McGregor v. Home Ins. Co., 33 N. J. Eq. 181 
(1880) ; Micn. Comp. Laws (1915) § 9050; Maxwell v. Eddy Paper Co., 232 Mich. 
356, 205 N. W. 111 (1925). But the Michigan statute now applies only to stock 
“preferred as to principal.” Muicu. Comp. Laws (1929) § 10003. And the New 
Jersey statute now requires all preferences to be set forth in the articles of incor- 
poration. N. J. Comp. Strat. (1910) pp. 1608-09; Lloyd v. Pennsylvania Elec. 
Vehicle Co., supra. 

85 y Cook, CORPORATIONS § 278; cf. BALLANTINE, CORPORATIONS 535. 

86 See Broom, Lecat Maxims (oth ed. 1924) 420. 

87 See In re National Tel. Co., [1914] 1 Ch. 755, 769; cf. Will v. United Lankat 
Plantations Co., loc. cit. supra note 33. 

88 Murphy v. Richardson Dry Goods Co., 326 Mo. 1, 31 S. W.(2d) 72 (1930). 

39 The plaintiff also sought to establish a claim to dividends unpaid during the 
preceding two years. The court rejected this claim on the ground that the articles 
of incorporation made the dividends dependent upon each year’s profits, and that 
therefore the dividends were non-cumulative. A by-law expressly making them 
cumulative was held ineffective, since a statute required that all preferences be 
stated in the articles. Mo. Stat. ANN. (1932) § 4933. See (1931) 31 Cor. L. REv. 
163; (1931) 16 St. Louis L. Rev. 172. The court, by resting its decision on this 
reasoning, clearly implied that, if the dividends had been cumulative, despite the 
absence of any express preference as to unpaid dividends on dissolution, the plain- 
tiff’s claim would have been upheld. The dissenting judge was of this opinion. Cf. 
Petry v. Harwood Elec. Co., supra note 15. But see Roberts v. Roberts-Wicks Co., 
184 N. Y. 257, 266, 77 N. E. 13, 16 (1906). Direct authority on this point seems 
completely lacking. See BERLE, op. cit. supra note 1, at 98, n.8; (1931) 31 Cor. L. 
Rev. 163; cf. Lattin, supra note 1, at 163, n.34. 

40 But in deciding that the dividends were non-cumulative, the court refused 
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While the interpretational gymnastics in which the court engaged are 
not to be recommended as a technique for dealing with this problem, the 
decision is in accord with the only two American cases which have pre- 
viously determined the question.*' Moreover, the result is in harmony 
with a line of American decisions dealing with the analogous situation 
where a corporation’s earnings during a single year are large enough so that, 
after paying all preference dividends and equal dividends on the common 
stock, there are further funds available for distribution. In the absence 
of an express provision governing the distribution of such surplus,*? the 
holders of preferred shares have generally been held to have no rights 
therein.*% 

The English case of Jn re John Dry Steam Tugs, Ld.** reaches a result 
opposite to that of the Missouri case. The. company articles entitled the 
holders of participating preferred stock to priority in distribution “ both as 
to cumulative dividend . . . and return of capital over all other shares. . . .” 
After the company liquidator had made provision for paying all debts, and 
had repaid to the stockholders all the capital paid up on their shares, about 
£10,000 of surplus assets remained available for distribution. The court 
held that the stipulated preference for return of capital did not by impli- 
cation exclude the preference shareholders from further participation in 
the surplus assets which were, consequently, ordered to be distributed rate- 
ably among all the shareholders. The previous English decisions involving 
this question are in conflict,45 apparently because of the elaborate and 





to regard the by-laws as an interpretation of the articles. Cf. (1931) 31 Cot. L. 
REv. 163. 

41 Williams v. Renshaw, 220 App. Div. 39, 220 N. Y. Supp. 532 (1927) (“ paid 
in full at par”); Hatch v. Newark Tel. Co., 34 Ohio App. 361, 170 N. E. 371 
(1930) (“preferred lien upon the assets of said company and have priority over 
and above the common stock of said company ”); see Niles v. Ludlow Valve Mfg. 
Co., 196 Fed. 994, 996 (S. D. N. Y. 1912). In the second case there is a caveat as 
to whether or not shareholders with a preference in dissolution would be entitled, 
after the preference had been met, to share in the distribution of unearned increment 
as distinguished from earned profits. See Hatch v. Newark Tel. Co., supra, at 367, 
170 N. E. at 376. A dictum in Niles v. Ludlow Valve Mfg. Co., loc. cit. supra, 
declares that they would be so entitled. 

42 Preferred stock may, of course, be made participating, z.e., given a right to 
share in profits over and above a fixed preferential dividend. Gordon’s Ex’rs v. 
Richmond, F. & P. R. R., 78 Va. sor (1884) ; see BALLANTINE, CORPORATIONS 525- 
26, 533. 

43 Niles v. Ludlow Valve Mfg. Co., 202 Fed. 141 (C. C. A. 8th, 1913) (stock 
dividend) ; Scott v. Baltimore & O. R. R., 93 Md. 475, 49 Atl. 327 (1901) (cash 
dividend) ; Stone v. United States Envelope Co., 119 Me. 394, 111 Atl. 536 (1920) 
(stock dividend). The rule in Pennsylvania is to the contrary. Fidelity Trust Co. 
v. Lehigh Valley R. R., 215 Pa. 610, 64 Atl. 829 (1906) (cash dividend) ; Sterling v. 
H. F. Watson Co., 241 Pa. 105, 88 Atl. 297 (1913) (stock dividend) ; see 5 THomp- 
son, COMMENTARIES ON THE LAW OF CorporATIons (3d ed. 1927) § 3617. The 
peculiar considerations which operate with respect to stock dividends should not be 
ignored. See Branch & Co. v. Riverside & Dan River Cotton Mills, 139 Va. 2091, 
311, 123 S. E. 542, 547 (1924); Christ, Right of Preferred Stock to Participate in the 
Distribution of Profits (1929) 27 Micu. L. REv. 731. 

44 [1932] 1 Ch. 594. 

45 In accord with the Steam Tugs case are In re Espuela Land and Cattle Co., 
[1909] 2 Ch. 187; Im re Fraser and Chalmers, Ltd., [1919] 2 Ch. 114; Anglo- 
French Music Co., Ltd. v. Nicoll, [1921] 1 Ch. 386. Contra: Collaroy Co., Ltd. v. 
Giffard, [1928] 1 Ch. 144; In re National Tel. Co., [1914] 1 Ch. 755. 
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artificial technique of construction employed by the English courts in deal- 
ing with litigation of this sort.4© In the Steam Tugs case, however, Justice 
Eve did not attempt to analyze the governing considerations, but was con- 
tent merely to express a preference for the authorities which supported 
his conclusion.*7 The uncertainty of the English decisions is surprising in 
view of the authoritative determination by the House of Lords in Will v. 
United Lankat Plantations Co., Ltd.,** that, where current earnings are 
involved, preferred shareholders are entitled to participate only to the 
extent of their stipulated preference.*® As a matter of construction, it is 
difficult to see why a different rule should be applied to the distribution 
of surplus assets on dissolution.°° And, giving due consideration to the 
nature of the investment, it is fair to conclude that the purchaser of pre- 
ferred stock, in return for the added security of investment provided by 
preferences as to distribution of earnings or assets, sacrifices his right to 
any further participation in them.®* 


STATUTORY LIABILITY OF STOCKHOLDERS 
1. Right of Set-off 


Many state banking laws have copied provisions of the National Banking 
Act 5? authorizing the administrative official charged with enforcement to 
require the directors of a bank, the capital of which becomes impaired, to levy 
an assessment on the stockholders in order to restore the bank’s capital.®? 
Under some of these statutes the stockholders are personally liable up to 
an amount equal to the par value of their shares; °* under others the only 
remedy is sale of their stock and appropriation of the proceeds.®> If a 
bank refuses to levy such an assessment, or if, despite such assessment, its 
assets continue insufficient to meet its obligations, an almost universal pro- 
vision authorizes the state bank officer to take direct control of the bank’s 
affairs, and, in the interest of the creditors, collect from the stockholders 
an amount equal to the par value of their shares.*® 





46 See the opinion of Justice Astbury in Collaroy Co., Ltd. v. Giffard, supra 
note 45, at 160-63, distinguishing his own previous contrary decision in Jn re Fraser 
and Chalmers, Ltd., supra note 45. 

47 See In re John Dry Steam Tugs, Ltd., supra note 44, at 597. 

48 [1914] A.C. 11. 

49 See p. 1377, and note 43, supra. 

50 Lord Justice Farwell, speaking for the Court of Appeal in the Lankat case, 
distinguished the Espuela case on the ground that “the considerations affecting 
capital and dividend are entirely different. . . . I do not think that you can reason 
from what will happen to capital in a winding-up to what ought to happen to 
dividend while the company is a going concern.” See Will v. United Lankat Plan- 
tations Co., Ltd., supra note 48, at 580. This distinction was seized upon by Justice 
Astbury in the Fraser case to justify his following the Espuela case, and thus ap- 
plying a different rule to the distribution of assets in dissolution. See Jn re Fraser 
and Chalmers, Ltd., supra note 45, at 127-28. 

51 Cf. Lattin, supra note 1, at 158-59. 

52 13 Stat. 99-118 (1864), 12 U. S. C. §§ 1-220 (1926). 

53 19 Stat. 64 (1876), 12 U.S. C. § 55 (1926). 

54 See, e.g., Iowa Cope (1931) § 9248-ar. 

55 See, e.g., 19 STAT. 64 (1876), 12 U. S. C. § 55 (1926); Hulitt v. Bell, 85 Fed. 
98 (C. C.S. D. Ohio 1898). 

56 The liability of bank stockholders to creditors (“ double liability ”) should be 
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Not uncommonly stockholders pay assessments to restore the impaired 
capital of a bank which later becomes insolvent and is liquidated by the 
state banking officer. The question frequently arises whether the stock- 
holders may insist that payments to restore capital be credited against 
claims arising under the statute imposing “ double liability ” to creditors. 
Both under the National Banking Act and similar state statutes, stock- 
holders have generally been denied this right.*” 

Recent decisions indicate that this rule is to be strictly applied even 
where circumstances suggest plausible reasons for mitigating its severity. 
In Russ v. Golson *® the right of set-off was denied although the state 
comptroller, in a letter to the stockholders which was intended to require 
a payment to restore capital, made a reference to the statute imposing 
“double liability.’ The court refused to consider the possibility that 
stockholders might have been misled into thinking that their payment was 
in discharge of the latter rather than the former obligation.5°® In Reed v. 
Mobley,® the stockholders alleged that they had paid the assessment under 
an agreement approved by the state superintendent of banks providing 
that all stockholders should pay the full assessment, and that the super- 
intendent had failed to enforce the assessment against one of the largest 
stockholders, for which reason the proceeds had proved insufficient and 
the bank had failed. They therefore asked that the sheriff and the super- 
intendent be enjoined from collecting the statutory “ double liability.” 
A demurrer to the petition was sustained by the Supreme Court of 
Georgia.** 

Even more rigid in its application of the rule that payments made to 
repair capital can not be set off against “ double liability” is Andrew v. 
Farmers’ State Bank.® The stockholders paid assessments under an 
agreement with the bank that the money so paid should not be used by the 
bank until it could be determined whether the total proceeds of the assess- 





sharply distinguished from an obligation to the bank to restore its capital. For the 
provisions of the National Banking Act imposing “ double liability,” see 13 Srar. 
102 (1864), 12 U.S. C. § 63 (1926) ; 38 Stat. 293 (1913), 12 U. S. C. § 64 (1926). 
Similar legislation exists in over three-fourths of the states. See Note (1932) 41 
Yate L. J. 583. 

57 Delano v. Butler, 118 U. S. 634 (1886); Leach v. Arthur Sav. Bank, 203 
Iowa 1052, 213 N. W. 772 (1927); Citizens’ Bank of Lane v. Needham, 120 Kan. 
523, 244 Pac. 7 (1926); see Note (1932) 41 YALE L. J. 583, 589. 

58 136 So. 506 (Fla. 1931). 

59 The situation is different where the stockholders realize that their payment 
is for the purpose of restoring capital, but are informed by the state banking officer 
that such payments will be credited against their “ double liability.” Such misrepre- 
sentation of law does not relieve the stockholder from his obligations to creditors. 
Citizens’ Bank of Lane v. Needham, supra note 57; Andrews v. State ex rel. Blair, 
124 Ohio St. 324, 178 N. E. 581 (1931). 

60 372 Ga. 116, 157 S. E. 321 (1931). 

61 The court held that the Georgia statute imposed no duty on the bank to hold 
payments made under assessments to restore capital: until a sum sufficient to restore 
the impairment completely had been received. See Ga. Cope ANN. (1926) 
2366(48), 2366(49). Similarly, the proceeds of “double liability ” assessments 
may be paid out in liquidation dividends before it is finally determined that the 
bank’s assets will be insufficient to meet its obligations. Reichert v. Farmers’ & 
Workingmen’s Sav. Bank, 257 Mich. 500, 242 N. W. 239 (1932), (1932) 30 Micu. 
L. REv. 1334. 

82 236 N. W. 392 (Iowa 1931). 
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ment would prove sufficient to put the bank into a solvent condition. The 
stockholders attempted to set off against their statutory “ double liability ” 
their preferred claim against the bank for breach of this trust agreement. 
The Supreme Court of Iowa held that even a preferred claim against the 
bank could not be set off. While the precise question of the Andrew case 
has seldom been raised,** the court apparently gave no weight to a con- 
trary decision by a federal court sitting in the same jurisdiction.* 

Less frequently the stockholder claiming a set-off is himself a creditor of 
the bank. Under the National Banking Act the right of set-off here has been 
repeatedly denied,*® on the basis that an opposite conclusion would work 
a preference in favor of the stockholder-creditor. Three recent cases come 
to the same conclusion under state banking acts.°* But where a creditor 
exercises a statutory right to sue a stockholder for his sole benefit, many 
courts have allowed the defendant an equitable set-off of his claim against the 
bank.*? However, in H. K. McCann Co. v. Week ®* a lower California court 
disallowed such a defense. Since the plaintiff in this case was suing under 
a California statute ®® which has recently been repealed,?7° the decision is 
of itself unimportant.” But it is significant as another indication of the 
extraordinary reluctance of the courts to curtail the statutory rights of cor- 
porate creditors. The trend of decisions forcefully suggests that under 
present economic conditions the judiciary will pay little attention to any 
but the strongest defenses against stockholders’ liability. 





63 The Supreme Court of Minnesota refused to find that any trust fund had 
been created, but stated in a dictum that if the defendant stockholder had estab- 
lished such a claim against the bank, he could have pleaded it by way of set-off in 
a suit to enforce “ double liability.” See Minnesota State Bank of Amboy v. Tab- 
bott, 238 N. W. 53 (Minn. 1931). 

64 Welles v. Stout, 38 Fed. 807 (C. C. N. D. Iowa 1889). 

65 Hobart v. Gould, 8 Fed. 57 (D. N. J. 1881) ; Wingate v. Orchard, 75 Fed. 
241 (C. C. A. oth, 1896); Williams v. Rose, 218 Fed. 898 (D. N. J. 1914). The 
same result is reached under similar state statutes. Farmers State Bank v. Reed, 114 
Kan. 216, 217 Pac. 320 (1923); Reimers v. Larson, 52 N. D. 297, 202 N. W. 653 
(1925). 

66 Lange v. Taylor, 184 Ark. 105, 40 S. W.(2d) 781 (1931) ; Reichert v. Farm- 
ers’ & Workingmen’s Sav. Bank, supra note 61; Andrews v. State ex rel. Blair, 
supra note 59, (1932) 45 Harv. L. Rev. 926, Note (1932) 18 VA. L. REv. 539. 

87 Pierce v. The Topeka Com. Security Co., 60 Kan. 164, 55 Pac. 853 (1899) ; 
Strauss v. Denny, 95 Md. 690, 53 Atl. 571 (1902) ; Broadway Nat. Bank v. Baker, 
176 Mass. 294, 57 N. E. 603 (1900). The theory upon which the distinction rests 
is that statutes allowing creditors to sue for their sole benefit do not purport to make 
possible a rateable distribution of the proceeds among all creditors. Since a stock- 
holder-creditor might sue any other stockholder for his own sole benefit, cir- 
cuity is avoided by allowing him an equitable set-off of his own claim when sued 
by another creditor. Cf. Note (1932) 18 Va. L. REv. 539, 541-42. 

68 66 Cal. App. Dec. 224, 1 Pac.(2d) 452 (1931). 

69 Car. Const. (1879) art. 12, § 3; Cax. C1v. Cope (Deering, 1923) §$ 322. 

70 Cal. Stat. 1931, c. 257. 

71 In construing the California statute, the Washington court adopted the view 
that an equitable set-off would be allowed where the creditor was suing for his 
own benefit, and reached a conclusion opposite to that of the California court. 
H. K. McCann Co. v. Week, 139 Wash. 183, 246 Pac. 292 (1926), aff'd, 141 Wash. 
702, 251 Pac. 858 (1927). But a New York court denied the right of set-off in an 
action under the California statute. The Pacific Guano & Fert. Co. v. Opolinsky, 
135 Misc. 265, 237 N. Y. Supp. 682 (1929). 
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2. Transfer of Stock in Trust for Minors 


Legislatures and courts alike have been quick to detect and frustrate 
efforts of holders of bank stock to evade statutory liability through transfer 
of their shares. The National Banking Act *? and similar state statutes ** 
declare that stockholders who transfer their shares within sixty days before 
the failure of the bank shall be liable notwithstanding such transfer. And the 
courts have held that even a bona fide transfer of the stock long before 
the bank becomes insolvent is ineffective to relieve the transferor of liability 
on the stock if the transferee is legally incapable of assenting to the liabili- 
ties contingent upon ownership of the shares.*4 

Where the liability of the transferee is in question, however, neither the 
courts nor the legislatures have been so eager to impose liability. It is well 
settled that “ double liability” can not be enforced against infant stock- 
holders under any circumstances.*> And, under many statutes, where stock 
is transferred in trust and so registered upon the corporate books, the 
trustee can not be held personally liable, although the trust estate is subject 
to liability.** The suggestion has been made on the basis of several recent 
decisions, that “ by invoking the statutory immunity to personal liability of 
trustees in combination with the non-liability of children, an effective method 
of evading the statute has been devised.” 77 

In Rutledge v. Stackley *® a stockholder in a South Carolina bank trans- 
ferred his shares to trustees for his four minor children. The identity of the 
cestuis did not appear on the corporate books; the transfers were entered 
in the names of the trustees “as trustees.” It was found that the transfer 
was made in good faith and with no intent to avoid liability. Although the 
South Carolina statute 7° did not include the usual provision exempting 
trustees from liability, the trial court held that, since the trustees had no 
personal interest in the stock, they were not personally liable, and from this 
decision no appeal was taken.*° The lower court did, however, hold that 





72 38 Strat. 273 (1913), 12 U.S.C. § 64 (1926). 

78 Compare, e.g., OKLA. STAT. (1931) § 1929; Wis. STAT. (1931) § 221.42. 

74 Early v. Richardson, 280 U. S. 496 (1930) ; Aldrich v. Bingham, 131 Fed. 363 
(W. D. N. Y. 1904) ; see (1930) 43 Harv. L. Rev. 1150. One who buys bank stock 
in the name of his minor children is liable. Foster v. Chase, 75 Fed. 797 (C. C. D. 
Vt. 1896) ; Shaw v. McMillan, 24 S. W.(2d) 536 (Tex. Civ. App. 1930). And it is 
immaterial that the child becomes of age and assents to ownership after the assess- 
ment but before suit is brought. Foster v. Wilson, 75 Fed. 797 (C. C. D. Vt. 1896). 

75 Mellott v. Love, 152 Miss. 860, 119 So. 913 (1929). This conclusion is im- 
plicit in the cases cited in note 74, supra. 

76 See, e.g., 13 STAT. 118 (1864), 12 U.S. C. § 66 (1926). 

77 Note (1932) 41 YALE L. J. 583, 587-88. 

78 162 S. C. 170, 160 S. E. 429 (1931). 

79 S. C. Cope (1932) § 7868. 

80 Why the plaintiff did not appeal from the decision that the trustees were 
not personally liable is not clear. See (1932) 10 N. C. L. Rev. 198, 199. And yet 
the dissenting judge thought it perfectly clear that the trustees could not be per- 
sonally bound. See Rutledge v. Stackley, supra note 78, at 175, 160 S. E. at 431. 
In the later case of Conner v. McSween, 162 S. E. 434 (S. C. 1931), a majority of 
the court apparently assumed this to be true. See id. at 436. Generally, in the ab- 
sence of statute, a trustee of bank stock registered in his own name is held personally 
liable. Grew v. Breed, 10 Metc. 569 (Mass. 1845); Flynn v. American Banking & 
Trust Co., 104 Me. 141, 69 Atl. 771 (1908); see Scott, Liability Incurred in the 
Administration of Trusts (1915) 28 Harv. L. Rev. 725, 726. Whether the trustee 
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the estates of the minor beneficiaries were liable, and directed judgment for 
the plaintiff with leave to levy on the trust property. This judgment was 
reversed. 

The Rutledge case is unique in that, unlike all previous cases involving 
transfers of bank stock in trust for minors, it did not arise under a statute 
specifically subjecting the trust estate to liability.*t The court adopted as a 
premise its previous decision in Fischer v. Chisholm ** that the liability of 
a holder of bank stock is contractual in its nature, and reasoned that, since 
the minor beneficiaries had no power to contract, their trust estates could 
not be reached to satisfy the statutory liability. But the Rutledge case has 
been forcefully criticized for failing to distinguish between transfers of stock 
directly to infants and transfers in trust for them as beneficiaries.** In the 
latter situation capacity to assent seems unnecessary in order to bind the 
estate.®* 

A corollary of the Rutledge case was subsequently developed by the same 
court in Conner v. McSween.®® As a practical matter the court could not 
escape the conclusion that the settlor remained liable; any other would have 
left the depositor without a remedy on the stock. To avert this result the 
court plausibly invoked the established rule that a transfer to one legally 
incapable of assuming the obligation as binding does not relieve the trans- 
feror of liability.®* 

In view of the general tendency of the courts to hold bank stockholders 
liable if possible, the South Carolina cases are a weird sequence. The 








is liable when the trust is revealed by the corporate books is uncertain. It has been 
held that liability attaches. Grew v. Breed, supra; Flynn v. American Banking 
Trust Co., supra. But see Adderley v. Storm & Bailey, 6 Hill 624, 628 (N. Y. 
1844); BALLANTINE, CORPORATIONS 707. But it is not always clear whether such 
cases decide that the words “ as trustee ” are mere descriptio personae or whether 
a trustee of bank stock can not by any form of words effectively stipulate against 
liability. There seems to be no reason to depart from the usual rule that a contract 
by a trustee “as trustee” does not exclude personal liability. Taylor v. Davis’ 
Adm’r, 110 U. S. 330 (1884) ; see Scott, supra, at 738. 

81 See, e.g., Lucas v. Coe, 86 Fed. 972 (C. C. N. D. N. Y. 1898); Fowler v. 
Gowing, 165 Fed. 891 (C. C. A. 2d, 1908); McNair v. Darragh, 31 F.(2d) 906 
(C. C. A. 8th, 1929) ; Clark v. Ogilvie, 111 Ky. 181, 63 S. W. 429 (1901). 

82 159 S. C. 395, 157 S. E. 139 (1931). 

88 See (1932) 80 U. or Pa. L. REv. 446. 

84 A creditor of the trustee may reach a trustee’s right of exoneration against 
the trust estate. Mason v. Pomeroy, 151 Mass. 164, 24 N. E. 202 (1890); see 
Scott, supra note 80, at 731-32. Since the same must certainly be true even though 
the cestui is an infant, creditors of the bank ought to be able to reach the trust estate 
through the right of exoneration, if the trustee is held personally liable. Where the 
trustee is not personally liable, a contract within his authority has been held to 
create a charge on the trust estate enforceable in equity. Gisborn v. Charter Oak 
Life Ins. Co., 142 U. S. 326 (1892) ; see Scott, supra note 80, at 739. It is difficult 
to see why either the fact that the cestui is an infant, or that the liability sought to 
be imposed is one on bank stock, should alter the result. Cf. Willis v. Sharp, 113 
N. Y. 586, 21 N. E. 705 (1889), (1932) 80 U. or Pa. L. Rev. 446, 447. It would 
seem that if neither the trustee nor the cestui is personally liable, a settlor should be 
unable to create a trust of bank stock without subjecting the estate to liability 
thereon. 

85 Supra note 8o. 

86 See note 74, supra. The cases there cited involve situations where the trans- 
feree was legally incapable of assenting to ownership, and, of course, a trustee is 
not incapable. But probably where the transferee does effectively stipulate against 
liability, the same rule should apply. 


ee ae ee 


ee a, ee ee ee ee ee ee), ee ee ee ee, ee a ee 


ae thon )6hO lu 











DEVELOPMENTS IN THE LAW 1387 


statement in Fischer v. Chisholm that the liability is contractual was not 
necessary to a disposition of the case; ®’ the decision in the Rutledge case 
that the trust estate was free from liability did not logically follow from 
this statement; ** the assumption in the Conner case that the trustee was 
not liable was unwarranted; *® the necessary result of the three cases is to 
hold the transferor and discourage the creation of trust estates. The Conner 
case, nevertheless, does show that the courts are not likely to allow the rights 
of depositors to be vitiated by a transfer in trust for an incapable cestud. 


3. Impairment of the Obligation of Contracts 


Shriver v. Woodbine Sav. Bank *° concerns the legal nature of a statutory 
right of a banking corporation to levy an assessment upon its stockholders 
for the purpose of restoring the bank’s impaired capital. At the time the 
defendant acquired stock in an Iowa bank, such a statute provided, as a 
specific remedy, that the directors might enforce payment of an assessment 
to restore capital against a recalcitrant stockholder ®! by selling his stock 
at public auction.®* Although this was the only remedy expressly provided, 
it was not in terms exclusive. A subsequent amendment made stockholders 
personally liable for the balance of the assessment not satisfied by the sale.®* 
The defendant failed to pay an assessment duly levied, his stock was sold, 
and suit was instituted by the bank to recover the balance due under the 
assessment.°* The defendant contended that the later statute, insofar as it 
affected his preéxisting contract with the bank pursuant to his purchase of 
stock, impaired the obligation of contracts. The Supreme Court of Iowa, 
in a five to three decision, held the second statute constitutional and af- 
firmed a judgment for the bank.®® On appeal to the Supreme Court of the 
United States, difficult questions were ingeniously shelved by deciding that 
the remedy provided by the statute in force at the time the defendant bought 
his stock was not exclusive, but in addition to a personal remedy against the 
stockholders. It was therefore held that the later statute did not affect the 
liability of the defendant to the bank, and the judgment of the Iowa court 
was affirmed. 

Neither court invoked the reserved power of the legislature to amend or 
repeal corporate charters in order to uphold the alleged alteration of the 





87 The case actually held only that an assessment on stock is not a penalty. 
But the Rutledge and Conner cases treat it as decisive. Cf. Cothran, J., dissenting, 
in Rutledge v. Stackley, supra note 78, at 174, 160 N. E. at 430. 

88 See note 84, supra. 

89 See note 80, supra. 

80 52 Sup. Ct. 430 (U.S. 1932). 

91 Towa Cope (Whitney & Conlee, 1931) § 9246. 

92 Jd. § 9248. 

93 Id. § 9248-ar. 

94 The defendant was assessed one hundred dollars per share. Each share sold 
for one dollar leaving a balance of ninety-nine dollars due on each share. 

95 Woodbine Sav. Bank v. Shriver, 236 N. W. 10 (Iowa 1931), (1922) 45 Harv. 
L. Rev. 584, (1932) 17 Iowa L. Buty. 273, (1931) 11 Ore. L. REv. 100. 

86 The Court laid emphasis upon language in the statute authorizing assessment 
“on the stockholders,” and found its “ sweeping” language and “ unmistakeable 
purpose to maintain the banks of the state in a solvent condition ” sufficient to 
justify the conclusion that the remedy provided of selling the stock was not exclu- 
sive, and that therefore the defendant might have been held personally liable even 
in the absence of the later statute. 
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stockholders’ contract with the bank.®? It is not unlikely that the choice 
of other solutions bespeaks a wise policy of the courts to postpone determi- 
nation of the bounds within which the reserved power may operate. Until 
the wise limits of that power can be gauged by other than purely legal con- 
siderations, it is important that the courts should leave the fieid clear of 
decisions which might later prove embarrassing. 

But reluctance to deal with questions involving the scope of reserved 
power is not the only reason why the Supreme Court was willing to rest its 
decision in the Shriver case on grounds which, in the light of previous Iowa 
decisions, are at best tenuous.°* The Iowa court, too, was forced to adopt 
reasoning which, if less disrespectful to state precedents, was almost equally 
strained, in order to uphold the statute.°® Whether courts should disregard 
the import of badly drafted statutes in order to effectuate their purpose is, 
of course, a fundamental question of the scope of the judicial function. The 
lengths to which both courts were willing to go in order to hold the de- 
fendant personally liable are indicative of the strong tendency which the 
courts have recently manifested to lay hold of whatever judicial technique will 
make it possible to hold bank stockholders liable.1°° To what extent bank 
stockholders as a class are better able to bear the brunt of the depression 
than are depositors can, of course, only be surmised. Furthermore, since 
the capital stock of banks is usually a very small fraction of their liabilities, 
the efficacy of “double liability” provisions in protecting depositors is 
open to serious question. These factors suggest the necessity for reéxamin- 
ing the efficacy of the mechanism adopted.1% 


Directors’ LIABILITY 


That the director is a fiduciary is settled law, but since his duties and 
liabilities are peculiar to the office, it is difficult to place him in any specific 





97 See (1932) 45 Harv. L. REv. 584. 

98 No Iowa decision had squarely held that the earlier statutory remedy was 
exclusive. But the Iowa court had unequivocally stated that the only means of 
enforcing the assessment was by sale of the stock. See Leach v. Arthur Sav. Bank, 
203 Iowa 1052, 1057, 213 N. W. 772, 774 (1927) ; Andrew v. Peoples State Bank of 
Humboldt, 211 Iowa 649, 656, 234 N. W. 542, 546 (1931). In the first case the 
court held that payments to restore impaired capital could not be set off against 
“ double liability.” The exclusive character of the remedy under the assessment 
statute was relied upon as a basis for distinguishing the obligation to creditors, and 
denying the right of set-off. 

99 The state court did not depart from its previous conclusions that the statutory 
remedy of sale was exclusive. It argued that the stockholder was, nevertheless, 
personally liable to the extent to which the remedy was effective (sic), and that the 
later statute did not change the nature of his liability. “ No new obligation was 
created by the amendment, but rather the old was recognized and a better way to 
enforce it provided. Such action of the Legislature in no way impairs the obliga- 
tion of the contract.” Woodbine Sav. Bank v. Shriver, supra note 95, at 12. The 
extent to which remedies may be altered without unconstitutionally impairing 
existing obligations is uncertain. See (1918) 31 Harv. L. Rev. 491. Some courts 
have allowed the remedy to be made appreciably more cumbersome. James v. Stull 
& Andrews, 9 Barb. 482 (N. Y. 1850). But a change which affects not merely the 
procedure for enforcement, but also the amount recoverable, is clearly distinguish- 
able. See (1932) 45 Harv. L. Rev. 584; cf. (1931) 11 Ore. L. REv. 100, 102; note 
94, supra. 100 Cf, (1932) 17 Iowa L. BULL. 273, 276. 

101 Cf, Note (1932) 41 YALE L. J. 583, 591-902. 
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legal category. He is less than an agent, for he acts only as one of a board 
of directors; 1°? yet the board of directors is more than an agent in that 
its powers are derived from the state rather than from the corporation.’ 
Courts have sometimes denominated the director a trustee,1°* but this is 
merely a shorthand method of indicating a fiduciary duty. No arbitrary 
classification appears capable of solving perplexing questions of the extent 
of the director’s admittedly fiduciary duties. 


1. Liability to Individual Shareholders and to the Corporation 


Where a director buys stock from a shareholder, the New York courts, 
hitherto in accord 1°5 with the majority view which denies the existence of 
fiduciary relation in this situation,1°® have in two recent cases shown a will- 
ingness to impose duties. In Saville v. Sweet 1°" the Appellate Division re- 
fused to dismiss a complaint although the allegations of misrepresentation 
were not sufficient to establish a technical case of deceit.1°* More sub- 
stantial support to the minority view is given by Sautter v. Fulmer.°® The 
case, though involving the duties of majority stockholders, is valuable in indi- 
cating the basis of directors’ liability. Majority shareholders induced the 
plaintiffs, six minority stockholders, to sell their stock to a third party at a 
price of $300 a share while they received $1,098 a share. The plaintiffs 
brought suit to compel the defendants to divide the difference. This the court 
allowed on the ground that a fiduciary relationship existed between the ma- 
jority and minority stockholders. While the majority is sometimes held to 
the standard of a fiduciary when exercising its statutory power to change the 
corporate structure,!!° the Sautter case imposes the duties of a fiduciary on 
majority stockholders who, acting as individuals, deal with the minority as 
individuals. In subjecting majority stockholders who held no official positions 
to liability as fiduciaries, the decision suggests that directors are so treated, 
not because of their official duties, but because information and control gained 
from their position may enable them to take advantage of individual stock- 
holders. 

But the duty of scrupulous fairness to individual shareholders was carried 
to extreme lengths in Young v. Columbia Oil Co. of West Virginia. The 
corporation, which engaged in mining natural gas in Wyoming, already held 





102 BALLANTINE, CORPORATIONS 326. See cases collected in SpELrMaN, Cor- 
PORATE DIRECTORS (1931) § 3, n.30. 

103 See id. § 4. 

104 See Buchhalter v. Meyers, 85 Colo. 419, 434, 276 Pac. 972, 979 (1929); 
Reed v. A. E. Little Co., 256 Mass. 442, 448, 152 N. E. 918, 920 (1926) ; Kavanaugh 
v. Kavanaugh Knitting Co., 226 N. Y. 185, 193, 123 N. E. 148, 151 (1919). 

105 Carpenter v. Danforth, 52 Barb. 581 (N. Y. 1868). But cf. Van Au v. 
Magenheimer, 126 App. Div. 257, 110 N. Y. Supp. 629 (1908), aff'd, 196 N. Y. 510, 
89 N. E. 1114 (1909). 

106 See Berle, Publicity of Accounts (1927) 25 Micn. L. Rev. 827, 828, and 
articles cited n.1. 

107 254 N. Y. Supp. 768 (App. Div. 1932). 

108 The court did not refer to the doctrine, adopted by the Supreme Court, that 
a fiduciary duty will be imposed when special facts require it. Strong v. Repide, 
213 U. S. 419 (1909). 

109 258 N. Y. 107, 179 N. E. 310 (1932). 

110 See Berle, Corporate Powers as Powers in Trust (1931) 44 Harv. L. Rev. 
1049. 
111 158 S. E. 678 (W. Va. 1931). 
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the limit of twenty acres allowed by law on one discovery. Eight of the 
directors of the corporation made entries on adjoining land for their own 
benefit as a partnership and, on striking gas, sold the output to the corpo- 
ration. The acts of the directors were approved at a shareholders’ meeting. 
Minority stockholders, though making no complaint as to the price at which 
the gas was sold, sued to recover the profits of the partnership. The West 
Virginia Court of Appeals held the directors liable for a proportion of the 
profits commensurate with the plaintiff’s interest as a shareholder in the corpo- 
ration, but held that those plaintiffs who knew of the directors’ action were 
estopped from recovering. Since a fiduciary may be forbidden to deal for 
his own benefit in a project closely connected with that of the principal 
even though he could not have so acted for the principal’s benefit,!! lia- 
bility to the corporation might have been imposed on the theory of a con- 
structive trust but for the approval of the acts by a vote of the shareholders. 
However, there was no basis for a duty of disclosure to individual stock- 
holders, and the imposition of liability to shareholders where the injury, if 
any, was to the corporation, which had ratified the acts, can hardly fail to be 
a reason for discouraging active business men from undertaking directorial 
obligations.1+* : 

However, the director’s position does not bar him from some opportuni- 
ties to make a personal profit. Such an opportunity, according to the Supreme 
Court of New York, was presented in Stanton v. Schenck.114 The defendant 
was a director of Loew’s, Inc. After Mr. Loew’s death an independent stock- 
broker approached the defendant with the proposition of bringing about a 
sale of a controlling portion of the stock of Loew’s, Inc., to a competitor, 
Fox Theatres, by inducing Mrs. Loew to sell her large holdings. The market 
price of the shares during this period had not risen above $84.50. Mrs. 
Loew agreed on condition that 400,000 shares be sold at $125 a share, 
of which price the defendant and two associates were to receive $22.50. 
The defendant, adding market purchases to his own stock and that held 
by Mrs. Loew, gathered 400,000 shares, which on transfer gave Fox a con- 
trolling interest. The defendant and his two associates made a profit of 
$9,200,000 on the sale. Minority stockholders brought a representative 
action to force the defendant to turn over the profit to the corporation. 
The evidence established that Loew’s, Inc., had not suffered by the change 
of ownership and that it would have been undesirable to issue new stock 
in order that the profit could have been made by the corporation. The court 
held that the defendant had not been guilty of a breach of duty since he 
had neither been acting qua director,115 nor been dealing with corporate 
property, nor had the opportunity for gain come to him because of his 





112 Cf, Keech v. Sandford, Sel. Cas. Ch. 61, 25 Eng. Rep. 223 (1726); 2 PEerry, 
Trusts (7th ed. 1929) § 538. 

118 Cf, Walker, The Duty of Disclosure by a Director (1923) 32 YALE L. J. 637. 

114 140 Misc. 621, 251 N. Y. Supp. 221 (1931). 

115 Where the director takes a personal advantage from an act done as part of 
his official duties he is liable to account to the corporation for the benefit received. 
SPELLMAN, Op. cit. supra note 102, § 237. In a recent Wisconsin case, the president 
of a corporation employed the plaintiff for the corporation in consideration of the 
plaintiff’s purchase of some of the president’s stock. On plaintiff’s discharge, he 
sued the corporation for breach of contract. Recovery was refused on the ground 
that though the president had authority to employ, he had no authority to do so 
under terms beneficial to himself. Kline v. Thompson, 240 N. W. 128 (Wis. 1932). 
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official position. The notion that a director can slough off his duties at will 
may, if indiscriminately applied, lead to the condonation of abuses. But the 
present case seems sound because of the absolute good faith observed. Cer- 
tainly it illustrates that in New York, whatever the limits of liability may 
be, they lie far short of those of a trustee.1?¢ 







2. Statutory Liability for Improper Declaration of Dividends 


The controversial question of common-law liability for improperly de- 
clared dividends ‘1’ is largely academic today, since almost universal legis- 
lation imposes liability whenever payments have impaired capital to the 
injury of shareholders or creditors.4* However, the question whether the 
liability is absolute or dependent upon negligence or wilfulness is left unan- 
swered by many statutes.1!® 
In Quintal v. Greenstein,'*° a trustee in bankruptcy sued the directors 124 
under the New York statute, which states “In case any such dividend shall 
be paid . . . the directors [except dissenters and absentees] . . . shall be 
liable jointly and severally to such corporation and to the creditors 
thereof. . . .”1°* The directors pleaded in defense that they had been re- 
cently elected, and deceived by other directors, and that their action was 
in good faith and non-negligent. The court allowed the plaintiff's motion 
to strike the defenses and thus confirmed previous dicta 12° to the effect that 
directors are absolutely liable regardless of due care and good faith.1“* 
Although the decision of the Quintal case may appear unduly harsh in im- : 
posing civil liability upon directors who are themselves deceived, the court’s q 
interpretation is consistent with penal provisions declaring such action a 
misdemeanor.'*5 Whether the policy of protecting creditors requires this 
burden on directors is at least questionable. If other statutes are similarly 







































116 Cf, Magruder v. Drury, 235 U. S. 106 (1914); Kelly v. First Minneapolis 
Trust Co., 178 Minn. 215, 226 N. W. 696 (1929); RESTATEMENT OF Trusts (Am. 
L. Inst. 1931, Tentative Draft No. 2) § 165. 

117 See SPELLMAN, op. cit. supra note 102, § 241; cf. BALLANTINE, CORPORATIONS 
536 et seq. 

118 See Note (1926) 35 YALE L. J. 870, nn.23-25. 

119 Some statutes explicitly impose liability only where the dividends are know- 
ingly paid from capital. E.g., Del. Laws 1929, c. 135, §16; N. J. Comp. Srar. 
(Supp. 1930) § 47-30. Others, upon directors “ assenting ” to a declaration of divi- J 
dends from capital. E£.g., Inu. Rev. Stat. (Cahill, 1931) c. 32, § 23; Vr. Gen. Laws 
(1917) $4939. Under such statutes the common-law rule still obtains. See Chick ; 
v. Fuller, 114 Fed. 22, 24 (C. C. A. 7th, 1902). 4 

120 142 Misc. 854, 256 N. Y. Supp. 462 (1932). j 

121 The complaint contained no allegation that there were creditors of the cor- 
poration at the time of the payment, but such is unnecessary under the interpreta- 
tion given the New York statute. Walker v. Mann, 142 Misc. 277, 253 N. Y. Supp. 

38 (1931). 
= A Stx. Corp. Law (1909). Similar statutes are found in many other 
states. See Note (1926) 35 YALE L. J. 870, 872, nn.24, 25. 

123 See Dykman v. Kenney, 10 App. Div. 610, 617, 42 N. Y. Supp. 488, 492 
(1896) ; Wesp v. Muckle, 136 App. Div. 241, 244, 120 N. Y. Supp. 976, 979 (1910), 
aff'd, 201 N. Y. 527, 94 N. E. 1100 (1911). But see Cottrell v. Albany Card & Paper 
Mfg. Co., 142 App. Div. 148, 153, 126 N. Y. Supp. 1070, 1073 (1911). 

124 The court recognized as contrary authority Franklin v. Caldwell, 123 Ky. 
528, 96 S. W. 605 (1906), and Smith v. Henderson, [1924] 1 D. L. R. 863. 

125 N. Y. Penat Law (1909) § 664(1), as amended by Laws 1924, c. 221. See 
(1932) 32 Cor. L. REv. 905, 906. 
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interpreted, the possibility of extensive liability because of blameless devia- 
tion from authority may make responsible persons hesitant to accept direc- 
torships.'*° 


3. The Nature of Statutory Liability of Directors 


Statutes frequently impose on directors obligations to pay corporate debts 
or make good loss suffered by creditors or stockholders where no common- 
law liability exists.127 Coombes v. Getz‘'** raises the troublesome prob- 
lem whether the liability imposed by such statutes is contractual.1*° A 
creditors’ bill was brought under a provision of the California constitution 
which made directors liable for all monies embezzled by corporation offi- 
cers.18° While an appeal to the California Supreme Court from a ruling sus- 
taining the defendants’ demurrer was pending, a constitutional amendment 
repealed the clause upon which the plaintiff relied. The court, on the defend- 
ants’ motion to dismiss the complaint, held that the cause of action had 
been based solely on the constitutional provision and therefore, since no 
judgment in favor of the plaintiff had been given, was dissolved by the re- 
peal.181 The opinion denied the contention that there had been an impair- 
ment of the obligation of contracts on the ground that the liability had no 
common-law basis. On certiorari to the United States Supreme Court five 
Justices held the decision should be reversed. Mr. Justice Sutherland, for the 
majority, found that the plaintiff’s right to recourse against the directors was 
contractual in nature and that its repeal did not fall within California’s re- 
served power to amend or repeal corporate charters.1%2 

Mr. Justice Cardozo, writing his first Supreme Court opinion, dissented, 
Mr. Justice Brandeis and Mr. Justice Stone with him, on the ground that 
the obligation of the directors was not contractual, and that, on authority 
of prior California cases, it was subject to defeasance at any time before 
it was reduced to a judgment. The reasoning of the majority requires that 





126 The same interpretation might, for example, be equally applied to the pro- 
visions as to ultra vires in the Ohio statutes. Onto Gen. Cope (Page, 1931) § 8623-8. 

127 BALLANTINE, CORPORATIONS 373-74; SPELLMAN, op. cit. supra note 102, 
$249. The statutes frequently cover situations where the annual report is not 
filed or is falsified, or where directors contract debts in the corporate name beyond 
the legal limit. 

128 284 U.S. 613 (1932), (1932) 41 YALE L. J. 1082. 

129 The problem has been raised and answered in connection with similar 
statutes in various ways. Two recent cases have held that the liability is not penal 
in that it survives the death of the director. Ahearn v. Gable, 7 Pac.(2d) 409 
(Colo. 1932) (liability for debts on failing to file annual report); Union Market 
Nat. Bank v. Gardiner, 177 N. E. 682 (Mass. 1931) (liability for debts when stock 
illegally issued). The Supreme Court has held that a judgment obtained under such 
a statute may be sued on in another state. Huntington v. Attrill, 146 U. S. 657 
(1892) (false certificate of amount of capital stock). On the other hand, such 
statutes are frequently given the strict construction accorded penal provisions, are 
subject to short-term statutes of limitation, and may not be sued on in foreign 
jurisdictions. See SPELLMAN, Op. cit. supra note 102, § 620. 

180 Car, Const. (1879) art. XII, § 3. 

181 Sub. nom. Coombes v. Franklin, I Pac.(2d) 992 (Cal. 1931), 4 Pac.(2d) 
157 (Cal. 1931). 

182 The Supreme Court reviews state decisions on reserved power since they 
raise the questions of deprivation of property without due process of law and of 
impairment of obligation of contracts. See Dodd, Amendments to Corporate Char- 
ters (1927) 75 U. or Pa. L. REv. 723, 738. 
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all contracts made by creditors with California corporations while the pro- 
vision was in force be interpreted as involving subsidiary contracts with 
each director. The dissenting opinion finds but one contract with the corpo- 
ration and superimposed upon it a purely statutory liability. This seems to 
correspond with a more accurate analysis of the factual situation; otherwise 
the term “contract” is strained to include an obligation imposed by law 
regardless of actual consent. If the suretyship relation upon which Mr. Jus- 
tice Sutherland relies exists, it does so not because of a contract but because 
the statute imposes on directors a legal duty to pay the corporation’s 
debts.18* However, the decision may be no more than another illustration 
of the tendency to protect the creditors of the corporation at the expense of 
the directors and stockholders.*** 


ULTRA VIRES 


Possibly because of the hostility of the judiciary to the defense of ultra 
vires, more probably because modern articles of incorporation confer a 
multitude of powers, the question of ultra vires has been raised but rarely 
during the past year. Where the scope of corporate powers has been in 
issue, the courts have continued to construe charter provisions with con- 
siderable latitude. In Miller v. Milwaukee Odd Fellows Temple *** the 
power of fraternal orders to own meeting places was held to include as its 
equivalent power to hold stock in a corporation organized to finance the 
building of a common meeting place. And in Austin v. Osborne 1** a corpo- 
ration organized to deal in cattle was held liable on a contract to pay for 
subdividing land. The court considered the contract warranted by the eco- 
nomic advantage of sale by subdivided units over the admittedly empowered 
sale of the property as a whole. Similarly, in Putney Commons Conserva- 
tors v. Tuely,** a provision for payment of pensions to retired employees 
was held intra vires because of economic advantage in having a satisfied 
personnel.188 

However, in Wells v. Neill 1®® trading in cotton futures was held to be 
beyond the functions of a codperative corporation formed to warehouse and 





133 See 2 WILLISTON, CONTRACTS (1920) § 1211. 

134 See pp. 1384-88, supra. 

135 240 N. W. 193 (Wis. 1932) (organization formed by lodges held a de facto 
corporation and lodges held shareholders). 

136 46 F.(2d) 956 (C. C. A. 5th, 1931) (receiver denied right to cancel mortgages 
given to secure expenses of subdivision) . 

187 [1931] 1 Ch. 190 (questions raised by conservators as to their powers 
answered in the affirmative). Covenants to pay charitable annuities to individuals 
were held ultra vires in Clifford v. Fireman’s Mut. Benevolent Ass’n of City of N. Y., 
232 App. Div. 260, 249 N. Y. Supp. 713 (1931), and in Jn re Lee, Weekly Notes, 
March 5, 1932, p. 56 (Ch. Div. 1932). See Note (1931) 31 Cor. L. Rev. 136. 

138 Other recent cases illustrating a liberal trend are: Gotta v. People’s State 
Bank of Bessemer, 241 N. W. 170 (Mich. 1932) (lumbering expenses incurred by 
bank in realizing on security); American Coat, Apron & Towel Supply Co. v. 
Grant Bldg., 102 Pa. Sup. 373, 157 Atl. 52 (1931) (apartment house running towel 
supply business) ; American Surety Co. of N. Y. v. 14 Canal Street, 176 N. E. 785 
(Mass. 1931) (indemnity bond); see Denny v. Guyton, 327 Mo. 1030, 1056, 40 
S. W.(2d) 562, 572 (1931) (corporation participating in joint adventure). 

139 1738 So. 569 (Miss. 1932) (demurrer by officers and directors to a bill filed 
against them by receivers of the corporation overruled). 
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sell cotton. The court, perhaps unduly influenced by the unfortunate out- 
come of the particular transactions, disregarded the possibility that trading 
in futures might take the form of hedging and so constitute a method of 
marketing with reduced risk of loss through market fluctuations.‘4° The 
categorical prohibition of corporate practice of law '*! has been given greater 
force by the holding in Dworken v. Apartment Owners’ Ass’n of Cleve- 
land 142 that a licensed attorney may enjoin a corporation from practicing 
law. Since usually the question of ultra vires can be raised only by a stock- 
holder or one in contractual relations with the corporation,!** ultra vires alone 
hardly afforded a sufficient basis for the relief given. The court, however, 
assumed that the plaintiff had, as a licensed attorney, a property right in the 
nature of a franchise which could be protected by injunction.'** 


REORGANIZATION, CONSOLIDATION, AND SALE 
1. Federal Equity Receiverships 


Receivership is the usual prelude to reorganization of an embarrassed 
corporation.'*® Wholesale attachments and executions are prevented, and 
the corporation gains a breathing spell in which to adopt and establish its 
reorganization. The bringing of a creditor’s bill by a friendly creditor, the 
customary method of obtaining a receivership, requires several preliminaries. 
Since the defendant is entitled to a trial of the issues at law, the creditor 
must first obtain a judgment; and since the sole basis of the bill is to reach 
assets not available at law, equity has no jurisdiction until a return of nulla 
bona has been made on execution.1*® The possibility that the delay involved 
may allow less friendly creditors to intervene has led to the so-called consent 
receivership in which the corporation admits the indebtedness and waives 
the right to have the claim tried at law, a procedure first sanctioned in Re 
Metropolitan Ry. Receivership..** Wide adoption of this practice has im- 
posed a heavy burden upon federal courts; 1** its indiscriminate use has, 
on occasion, led to abuses against creditors.14® These factors probably 





140 See Hubbard, Hedging in the Cotton Market (1931) 155 ANN. Am. Acap. 
Pot. anp Soc. Sct. 27; Note (1932) 45 Harv. L. Rev. 912, 919, n.31, 922, n.47. 

141 Recent cases are: People v. People’s Stock Yards State Bank, 344 IIl. 462, 
176 N. E. gor (1931); State v. Retail Credit Men’s Ass’n of Chattanooga, 43 
S. W.(2d) 918 (Tenn. 1931) ; see Note (1931) 44 Harv. L. Rev. 1114. In Atlantic 
Title & Trust Co. v. Boykin, 172 Ga. 437, 157 S. E. 455 (1931) “ practice of law” 
was held limited to practice before the courts. 

142 38 Ohio App. 265, 176 N. E. 577 (1931), (1931) 31 Cor. L. REv. 1190. 

143 See BALLANTINE, CORPORATIONS 290. 

144 See Note (1926) 75 U. or Pa. L. REv. 73. 

145 See Byrn, Foreclosure of Railroad Mortgages, in Some LEGAL PHASES OF 
CorPORATION FINANCING (1917) 77, 79; DEWING, op. cit. supra note 14, at 944. 

146 Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371 (1893); Pusey & Jones 
Co. v. Hanssen, 261 U.S. 491 (1923); Lee v. Riefler & Sons, 43 F.(2d) 364 (M. D. 
Pa. 1930). The position of a secured creditor seeking to prevent waste of the 
property securing his debt should be distinguished. Kountze v. Omaha Hotel Co., 
107 U.S. 378 (1882) ; see Pusey & Jones Co. v. Hanssen, supra, at 497. 

147 208 U. S. 90 (1908). See DEwING, op. cit. supra note 14, at 947-52. 

148 See Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1928) 13 Corn. L. Q. 499, 526; Note (1927) 41 Harv. L. REv. 70. 
— See Thacher, Some Tendencies of Modern Receiverships (1915) 4 Cauir. L. 

V. 32. 
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prompted the emphatic dictum by Chief Justice Taft in Harkin v. Brun- 
dage ‘°° to the effect that the Supreme Court does not sanction consent re- 
ceiverships under “ usual circumstances” but has refrained from upsetting 
them when prompt objection has not been made. This dictum has not been 
universally followed.15 However, as interpreted by Judge Augustus Hand 
of the Second Circuit in Kingsport Press v. Brief English Systems,)*? it can 
hardly fail to meet with approval. In the Kingsport Press case, the appoint- 
ment of a receiver at the suit of a simple contract creditor was affirmed des- 
pite timely objection by another creditor who had already obtained a judg- 
ment. Judge Hand considered that the benefit to creditors as a whole which 
would result from the appointment of a receiver to continue the business 
warranted the conclusion that the “ circumstances ” were not “ usual.” The 
opinion explains the Supreme Court’s “distinct warning” as condemning 
the appointment of receivers where the estate can be better administered in the 
bankruptcy courts or where the bill is open to suspicion because instigated at 
the request and for the benefit of the corporation instead of its creditors. 
Under the present rigid bankruptcy law approval of equity receiverships when 
demonstrably beneficial to creditors seems necessary to permit reorganization 
and thus avert abrupt liquidation of large corporations. 


2. Developments of the Doctrine of “ Fairness” 


The doctrine of fairness in the reorganization of insolvent corporations, 
applied and expounded in Northern Pac. Ry. v. Boyd,'** is becoming more 
exactly defined. The Boyd case itself held that unsecured creditors of a 
corporation must be given some share in the reorganization whenever stock- 
holders are allowed to participate, even though the claims of senior creditors 
exceed the value of the corporate assets so that neither unsecured creditors 
nor stockholders have an equity therein. Commentators have suggested that 
this decision and others following it 1°54 logically lead to the view that all 
who have interests in the corporation, whether as creditors or stockholders, 
must be allowed to retain in the reorganized company approximately the 





150 “We do not wish what we have said to be taken as a general approval of 
the appointment of a receiver under the prayer of a bill brought by a simple con- 
tract creditor simply because it is consented to at the time by a defendant corpora- 
tion. The true rule in equity is that under usual circumstances a creditor’s bill may 
not be brought except by a judgment creditor after a return of nulla bona on 
execution.” 276 U.S. 36, 52 (1928); see (1928) 41 Harv. L. Rev. 804. 

151 The New Jersey district courts apparently have paid small heed to the 
dictum. During the twenty-eight months following Harkin v. Brundage (Feb. 20, 
1928), of one hundred receiverships sought, sixty-four were by consent. Jacobs, 
Problems Relating to the Federal Courts in Receivership Cases (unpublished thesis, 
Harvard Law School Library 1931) 27. 

In Municipal Financial Corp. v. Bankus Corp., 45 F.(2d) 902 (S. D. N. Y. 
1930), a temporary receiver was appointed on the bill of a simple contract creditor. 
The court there adopted the following safeguards: (1) a temporary receiver until 
all the facts could be investigated, (2) an order to the receiver to investigate and 
report to the court, (3) notice to the several interests involved, and (4) an ade- 
omy bond to secure ad interim expenses of administration. See (1931) 44 Harv. L. 

EV. 9gI. 

152 54 F.(2d) 497 (C. C. A. 2d, 1931). 

153 228 U.S. 482 (1913). 

154 Kansas City Ry. v. Guardian Trust Co., 240 U. S. 166 (1916) ; Kansas City 
Ry. v. Central Union Trust Co., 271 U. S. 445 (1926). 
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same relative positions which they held in the original corporation.1*> But 
in American S. S. Co. v. Wickwire Spencer Steel Co.,15° where the liabilities 
exceeded the assets by some $4,000,000, the Circuit Court of Appeals for 
the Second Circuit affirmed a decree *°? which denied to shareholders the 
right to question the fairness of the reorganization in which they were re- 
fused participation despite the stockholders’ contention that the value of the 
business as a going concern was large enough to allow them an equity in the 
reorganization. The decision indicates that the courts will exercise control 
of reorganization by refusing affirmance of the terms of a sale only when 
senior claimants are excluded and lower class claimants are admitted or when 
the offers made to different classes admitted to the reorganization do not 
approximate the value of the claims against the old corporation, and that 
fairness does not require giving lower class claimants a share even when the 
reorganized corporation may derive part of its value from their investments. 

Apart from the fairness of the proffered share in the new company, a 
loosely worded dictum in the Boyd case +5® has given rise to much discussion 
whether a creditor must be given the alternative of receiving in cash his 
proportionate part of the sale price.*® The view that creditors must be 
allowed to pursue their common-law right, either as mortgagees on a fore- 
closure sale or as general creditors against the property of the original debtor, 
has been generally accepted.1® In Phipps v. Chicago R. I. & Pac. Ry.,1® 
which involved a claim by an unsecured creditor, the Circuit Court of Appeals 
for the Eighth Circuit reached a contrary result on the theory that a few dis- 
senting creditors should not be allowed to impede a fair reorganization ap- 
proved by a majority of the claimants and by the equity court. Comment on 
the decision has not been wholly favorable.1** Where, however, the plan 
provides for payment of all claims in full by the new corporation, and funds 
for that purpose are specified, the creditors’ rights would not seem to be seri- 
ously affected by a substitution of debtors. Recently, in Jennings v. Fidelity 
& Col. Trust Co.,1®8 the Kentucky Supreme Court held that under these cir- 
cumstances a creditor could not demand a return of the property to the 
receiver. 

Coriell v. Morris White, Inc.,1** also held a creditor entitled to the alterna- 





155 Bonbright and Bergerman, Two Rival Theories of Priority Rights (1928) 
28 Cot. L. Rev. 127, 162. 

156 49 F.(2d) 766 (C.C. A. 2d, 1931). 

157 42 F.(2d) 886 (W. D. N. Y. 1930) ; Note (1930) 30 Cor. L. Rev. 1013, 1018. 

158 “ This conclusion does not, as claimed, require the impossible and make it 
necessary to pay an unsecured creditor in cash as a condition of stockholders re- 
taining an interest in the reorganized company.” 228 U.S. 482, 508. 

159 The power of equity to demand that creditors accept an interest in the 
reorganized corporation instead of cash has been supported. See Rosenberg, Re- 
organization— The Next Step (1922) 22 Cov. L. Rev. 14. But see Swaine, 
Reorganization — The Next Step: A Reply to Mr. James N. Rosenberg (1922) 
22 id. 121. 

160 Texas & Pac. Ry. v. Johnson, 151 U. S. 81 (1894); Merchants’ Loan & 
Trust Co. v. Chicago Rys., 158 Fed. 923 (C. C. A. 7th, 1907); In re Howell, 215 
Fed. 1 (C. C. A. 2d, 1914); Werner, Harris & Buck v. Equitable Trust Co., 35 
F.(2d) 513 (C. C. A. roth, 1929). 161 284 Fed. 945 (C. C. A. 8th, 1922). 

162 See Swaine, Reorganization of Corporations (1927) 27 Cov. L. Rev. got, 
924. But see Rosenberg, Phipps v. Chicago, R. I. & Pac. Ry. Co. (1924) 23 id. 266. 

168 41 S. W.(2d) 537 (Ky. 1931). 

164 54 F.(2d) 255 (C. C. A. 2d, 1931), Note (1932) 45 Harv. L. Rev. 697. 
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tive of receiving his proportion of the liquidation value of the old corporation 
in cash. However, Judge Manton’s decree that, before the reorganization 
proceed, the creditor’s claim be appraised and paid in cash marks a distinct 
advance. The usually formal public sale, previously considered necessary to 
determine the extent of the creditor’s share,1®° involves delaying and perhaps 
preventing a reorganization favored by a great majority of claimants.1* 
Although the appraisal ordered would reach only an approximation of the 
liquidation value of the stock, the plaintiff was not deprived of any substantial 
rights since a sale, if ordered, would in all probability not have produced more 
than the upset price fixed by the court.1®? In effect, the Coriell case substi- 
tutes an appraisal of the plaintiff’s individual claim for a judicial appraisal by 
setting an upset price of the liquidation value of the whole concern. 

It has been suggested that Judge Manton’s words to the effect that certain 
creditors were accorded undue preference and his suggestion that dissenters 
were fully protected by the alternative of payment of the appraised value of 
their claims indicate that the doctrine of the Coriell case obviates the need 
of deciding whether the share in the new enterprise offered as an alternative 
is fair.1°° However, the creditor’s right to cash exists independent of, not as 
a substitute for, the fair interest in the reorganized enterprise; 1®° this latter 
right was assured to participating claimants by injunction even before the 
Boyd case.17° 

In Hessen Siak Shams v. Nebraska State Bank of Bloomfield, Neb.,™ 
the situation was complicated by prior statutes which gave bank creditors a 
right to collect from both stockholders and a bank guaranty fund. A later 
statute, enacted after the bank became insolvent, provided that if 85% of 
the depositors and other creditors of an insolvent bank should agree to a 
plan of reorganization approved by the Department of Trade and Commerce, 
all the bank’s creditors should be bound thereby.172_ The plaintiff was one of 
but two depositors dissenting from a plan by which a new corporation assumed 
75% of the debts of the insolvent bank in return for 75% of its assets. A 
federal district court held that the statute impaired the obligation of con- 
tracts 17% since it deprived the plaintiff of the contract right of recovery given 
him by prior bank laws. The decision indicates that at least where other 
statutes afford corporate creditors recourse against others than the original 
debtor, reorganizations under statutes allowing a majority of creditors to force 
others to forego existing rights may be enjoined on constitutional grounds. 





165 Cf, Werner, Harris & Buck v. Equitable Trust Co., supra note 160; Hard- 
ing v. American Sumatra Tobacco Co., 14 F.(2d) 168, 169 (N. D. Ga. 1926). See 
Note (1932) 45 Harv. L. REv. 697, 698. 

166 See id. at 699. 

167 See DEWING, op. cit. supra note 14, at 693, 694. 

168 Comment (1932) 41 YALE L. J. 577. 

169 See Northern Pac. Ry. v. Boyd, 228 U. S. 482, 503-04 (1931); Lattin, 
Limitations on Powers of Majority Stockholders (1932) 30 Micu. L. Rev. 645, 663. 

170 Louisville Trust Co. v. Louisville, New Albany and Chicago Ry., 174 U. S. 
674 (1899). Cf. Railroad v. Howard, 7 Wall. 392 (U.S. 1868). 

171 48 F.(2d) 894 (D. Neb. 1931); cf. Bush v. Lien, 234 N. W. 29 (S. D. 
1930). 

172 Nes. Comp. Stat. (1929) § 8-181. ’ os. 

178 The plaintiff was allowed to present his full claim both against the liquida- 
tion association which had taken the remaining 25% of the assets for distribution 
among creditors and against the bank guaranty fund, but was denied full recovery 
against the new corporation. 
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3. Bases of Appraisal 


The common-law rule that unanimous consent of the stockholders is neces- 
sary to effect fundamental changes in the corporate business such as are 
involved in a sale of all the assets, a merger, a consolidation, or a change of 
preferences '** has been largely altered by statute.‘*® Such legislation often 
makes the assent of a specified fraction of the stockholders sufficient to au- 
thorize the change and entitles the dissenting minority to an appraised value 
of their shares in cash.1** But the problem of the proper basis for determining 
value on appraisal is one on which case authority is still scanty. This issue 
was recently presented to the New York Court of Appeals in Matter of 
Fulton.\** The petitioner, who held non-participating stock preferred only 
as to dividends, the market value of which had never risen above its par value, 
dissented from the sale of all the corporation’s assets for stock of the pur- 
chasing company. The appraisers accepted the amount paid for the out- 
standing shares, $494,200, as the capital stock !** of the corporation and 
found an accumulated surplus of $682,757.95. The lower courts approved an 
appraisal based on the sum of these two amounts divided by the total number 
of outstanding shares, both preferred and common. But the Court of Appeals 
held that since the sale did not involve a dissolution, the surplus was still 
available for distribution as dividends to the common stockholders, and 
should not have been considered in determining the appraised value of the 
preferred shares. Since all the stock had been subscribed at par, the ap- 
praisal approved was $100 per share. The view that the surplus did not 
affect the value of the preferred stock, conceding that the corporation was 
still a going concern and that therefore the rights of shareholders on dissolu- 
tion were not involved, has been criticized on the ground that the courts 
should look at existing conditions and not base decisions on the possibility 
that a declaration of a dividend to the common stockholders might dissipate 
the surplus.17® However, it should be noted that instances must be rare in 
which the common stockholders would not distribute the surplus, by a stock 
dividend if necessary,'®° before reorganization or dissolution. 

The basis of appraisal in the Fulton case makes an interesting comparison 
with that adopted in Coriell v. Morris White, Inc.1*1 In the latter decision 
the petitioner, who was a creditor, was offered his proportionate share of the 
liquidation value of the corporation, while in the former the appraisal was 
based on the value of the corporation as a going concern. The respective 
holdings are justified by the fact that the alternative of the reorganization 
sought in the Coriell case was liquidation; the alternative of the sale in the 
Fulton case was continuation of the business. But in the Fulton case the 





174 See Weiner, Payment of Dissenting Stockholders (1927) 27 Cou. L. REv. 547. 

175 See id. at 548; Lattin, Remedies Under Appraisal Statutes (1931) 45 Harv. 
L. Rev. 233, 238; Robinson, Dissenting Shareholders (1932) 32 Cor. L. REv. 60, 
66-67. 

176 See note 174, supra. 

177 257 N. Y. 487, 178 N. E. 766 (1931), Note (1932) 17 Corn. L. Q. 485. 

178 See BALLANTINE, CORPORATIONS 4II. 

179 See Robinson, supra note 175, at 77. 

180 For the circumstances under which a stock dividend may lawfully be de- 
clared, see BALLANTINE, CORPORATIONS (1927) 516; cf. DEWING, op. cit. supra 
note 14, at 565-68. 

181 Supra note 164. 
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court made it very clear that the dissenter was not entitled to receive any 
increase in the value of his claim due to the proposal from which he dis- 
sented; while in the Coriell case the petitioner, though opposing reorganiza- 
tion, was given the further alternative of taking the cash value of the share 
offered in the reorganized corporation. If the reorganization was unfair, the 
theory of a constructive trust 1°? might be invoked to explain this alterna- 
tive. However, assuming a conversion, the cash value of the new securities 
is but a rough measure of the value of the creditors’ interest; furthermore, 
refusal of the prayer that the reorganization be set aside makes it unlikely 
that unfairness was present. And the attractive alternative offered by this 
decision might, if extensively followed, lead creditors to dissent and elect 
cash in such numbers as to seriously hamper reorganization.1** The prefer- 
able view seems that of the Fuiton case, that the value of the dissenter’s in- 
terest is governed by the status which it is proposed to alter.154 


4. Application of Appraisal Statutes 


The Ohio statute giving to dissenting stockholders the right to appraisal in 
case of consolidation or sale 1*° has been construed in two recent cases. In 
Goodisson v. North Am. Securities Co.1** the plaintiff had subscribed for 
preferred and common stock in the Harvard Mortgage Co. He contracted 
to pay in monthly instalments, title to pass after the final payment. In ac- 
cordance with the Ohio consolidation statute, over two-thirds of the Mortgage 
Company’s stockholders voted to consolidate with the North American Se- 
curities Company. The plaintiff was notified of the meeting but did not 
appear nor dissent within the statutory period. Later the plaintiff refused to 
continue payments and sued the Securities Company for return of those 
already made. The defendant contended that the plaintiff’s rights were 
limited to those given dissenting stockholders under the Ohio statute and 
that all rights had been lost through delay. The court held that the plaintiff 
was not a stockholder and the statute therefore inapplicable; that the Har- 
vard Mortgage Company could have been forced in equity to perform its 
contract and was therefore a trustee of the stock for the plaintiff; that it 
misdealt with the trust by entering the consolidation without consulting the 
plaintiff; and that the defendant, having taken the assets of the Harvard 
Mortgage Company, was liable to the plaintiff for an accounting. 

It seems clear that the mere fact of consolidation does not relieve a sub- 
scriber from his subscription agreement.1*? But here, though the purposes 
of the consolidated corporation were not different, the court points out in its 
opinion that the stock preferences were considerably altered.1®* So marked 





182 See Jones v. Missouri-Edison Elec. Co., 144 Fed. 765, 779 (C. C. A. 8th, 
1906). 

183 See Notes (1932) 45 Harv. L. REv. 697, 699; (1932) 41 Yate L. J. §77, 582. 

184 See Lattin, supra note 175, at 263; Weiner, supra note 174, at 561. 

185 Onto Gen. Cope (Page, 1932) §§ 8623-65, 8623-72. 

186 49 Ohio App. 85, 178 N. E. 29 (1931). 

187 Nugent v. The Supervisors, 19 Wall. 241 (U. S. 1873); see 2 Morawetz, 
PrivATE CorPoRATIONS (2d ed. 1886) §951; 4 FLETCHER, CYCLOPEDIA oF Cor- 
PORATIONS (1931) § 1772. 

188 One share in the new corporation was given for two shares of common 
stock of $4.00 par value; five shares were exchanged for one share of preferred 
stock of $100.00 par value. Thus one share of the new stock was given for com- 
mon stock amounting to $8.00 par value, for preferred stock of $20.00 par value. 
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a change in the contract should have relieved the plaintiff from further pay- 
ments and given a right to recover those already made.'8® Resort to a 
strained trust relation was therefore unnecessary. 

In the other Ohio case, Geiger v. American Seeding Machine Co.,)® the 
assets of the Machine Company were sold to the Oliver Farm Equipment 
Company for shares of the latter’s stock equal in number to the shares of 
the former. The sale was authorized by the statutory majority of the share- 
holders.1®! At the time of the sale three-fourths of the stockholders also en- 
tered into a deposit agreement whereby all the shares of the Machine Com- 
pany were to be exchanged for shares of the Equipment Company and the 
Machine Company was to be dissolved. The plaintiff, who held cumulative 
preferred stock with a dissolution preference for unpaid dividends, dissented 
from the sale after the period for dissent prescribed by the statute 1°? had 
expired. The court refused to give the plaintiff a right to an appraisal, but en- 
joined distribution of the stock of the Equipment Company to the common 
stockholders of the Machine Company until the preferred stockholders had 
received a portion equal to par value plus accrued dividends. The result was 
based upon unimpeachable logic. Since the sale itself did not amount to a 
dissolution, although the plaintiff’s statutory right to dissent from the sale was 
barred, his contractual rights on the later dissolution remained. But since 
such a sale of assets is often but one step in the single transaction of reor- 
ganization,’®* the dissenting stockholders’ rights appear adequately protected 
by his one chance to dissent. However, in legal theory the sale is wholly sepa- 
rate from the dissolution; '°* hence no agreement between buying and selling 
corporations, though ratified by the statutory majority, can bind stockholders 
on dissolution. The California statute has avoided this double opportunity 
of embarrassing corporations by making dissent at the time of sale necessary 
to assertion of claims inconsistent with the accepted scheme.'** 


5. Effect of Appraisal Statutes on Right to Enjoin Unfair Action 


It is generally held that legislation authorizing majority stockholders to 
effect fundamental changes in a corporation’s structure and giving dissent- 
ing stockholders a right to appraisal does not preclude resort to equity to 
enjoin action discriminating against a particular class of stockholders.'®* 
But apparently, where statutes give this alternative of appraisal, equity will 
be more reluctant to enjoin majority action which may infringe upon the 
rights of a minority. In Macfarlane v. North Am. Cement Corp.,'®* though 





189 See 4 FLETCHER, op. cit. supra note 187, § 1763; BALLANTINE, CORPORATIONS 
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193 See Hills, Consolidation of Corporations (1931) 19 Cavir. L. REv. 349. 
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the fairness of the consideration given for the merging company’s assets was 
undisputed,’®* the preferred shareholders of that company sought an injunc- 
tion, claiming that the plan proposed a distribution of the stock given as 
consideration unduly favorable to the holders of the common stock. The 
court found that the joinder was beneficial to the corporation as a whole and 
justified refusal of an injunction by the argument that the favorable offer to 
the common stockholders was necessary to obtain their consent to the merger. 
But if the joinder was beneficial to the corporation as a whole, quaere the 
necessity of bribing the common stockholders by disproportionate participa- 
tion in the second corporation? Delaware’s policy of allowing a majority to 
make full use of its statutory powers,!®® even where, as here, it acts for its 
personal advantage, may explain the decision. In the Macfarlane case itself 
the court said that a proposed merger may be unfair to a stockholder, and 
yet not be so grossly unfair as to warrant injunctive relief where the share- 
holder has a remedy under the appraisal statute.2°° If the case had arisen 
in New Jersey, where the courts hold the majority to a standard almost 
that of a trustee,2 it is probable that a contrary result would have been 
reached. Policy requires the selection of a middle course; strict limitations 
encourage obstructionist tactics 2°? while the almost unrestricted power al- 
lowed the majority by the Delaware courts may lead to the unscrupulous 
squeezing out of minorities.?°° 


6. Right to Dissolution Preference on Consolidation 


In Windhurst v. Central Leather Co.,?°* a preferred stockholder who dis- 
sented from a merger discarded the possibility of relief through injunction 
or appraisal, and sought a third remedy, his contract right to repayment of 
par value on dissolution, contending that the merger amounted to a dis- 
solution.2°> The court held that “ dissolution ” was defined in the New Jersey 





198 It would seem that equity would enjoin the merger if the consideration were 

unfair on analogy to cases where a sale of the corporation assets for ar inadequate 
price has been enjoined. Cf. Hinds v. Fishkill & Matteawan Eq. Gas Co., 96 App. 
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statute 2° as a final winding up of corporate business and distribution of cor- 
porate assets, and denied the plaintiff’s claim.2°* The Windhurst case is 
apparently opposed to Petry v. Harwood Elec. Co.,?°® where the Pennsylvania 
court decreed that the plaintiffs be paid the par value of their shares on the 
theory that the particular merger in question was equivalent to a dis- 
solution.?°° 

The New Jersey court has been criticised for its assumption that the term 
“ dissolution ” as used in the contract between stockholder and corporation 
should necessarily be limited in its application to the situations denominated 
“ dissolution ” by the New Jersey statutes; the Pennsylvania court, for its 
failure to adopt the suggested approach —a construction of the contract.?!° 

Clear provisions in the articles of incorporation will, of course, preclude this 
type of litigation.2*4 But if the scope of the dissolution provision is ill- 
defined and the actual intent of the parties uncertain, it may well be urged 
that equity should interpret and enforce the contract. Where preferred stock- 
holders are in fact being forced to choose between investing in a greatly altered 
undertaking or accepting the appraised value of their shares, enforcement of 
the dissolution preference would not be without some basis. 

On the other hand, the contract between corporation and stockholders does 
not seem so indefinite that an interpretation chiefly governed by circumstances 
is necessary. The purposes motivating the parties in providing for preferences 
in payment seem to coincide with statutory definitions of dissolution. It 
can not be assumed that a corporation would improvidently contract to pay 
in full every preferred stockholder who should claim the privilege upon the 
occurrence of a transaction such as merger which rarely brings any cash into 
the corporation treasury. Such provision would forestall all chance of merger 
for any but prosperous corporations, whereas in practice merger is often used 
as a method of reorganization in times of stress.2'2 From the stockholders’ 
point of view, little weight should be given to the consideration that the cor- 
poration in which they invested is the one to lose its identity, since the effect 
on their interests would be identical if it were the other corporation which gave 





up ... of the corporation, the holders of preferred stock shall receive cash to the 
amount of the par value of such preferred stock, together with all accrued and un- 
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up its charter. It seems doubtful if even the court which decided the Petry 
case would find that a corporation into which another had merged was dis- 
solved. The absence of real distinction between the situations where the cor- 
poration merges or is merged suggests that stockholders really invest not in an 
artificial legal entity but in an enterprise. In all probability the contracting 
parties did not contemplate distribution of the corporate assets so long as that 
enterprise continued, whether or not the legal entity remained. 


7. Effect of Sale on Mortgages of After-Acquired Property 


In Guaranty Trust Co. of N.Y. v. Minneapolis & St. Louis R. R.,?** the Cir- 
cuit Court of Appeals for the Eighth Circuit, in resolving the problem of allo- 
cating the respective claims of two groups of bondholders under mortgages of 
after-acquired property, substantially overruled a prior decision in the same 
controversy. The Minneapolis & St. Louis R. R., already subject to a first and 
refunding mortgage covering after-acquired property, purchased the Iowa 
Central Railroad, which was subject to a similar mortgage. The Minneapolis 
assumed the mortgage obligations of the Iowa Central. The roads were 
operated as a unit and as such passed into the hands of a receiver in 1923. 
In the first case, the court held that the obligations of the Iowa Central 
survived the sale not because the mortgage had been assumed, but on the 
theory that the original mortgage bound the mortgagor’s successors.?!* 
When, two years later, the question of priority of liens on property acquired 
subsequent to the purchase of the Iowa Central was appealed, the court de- 
cided that the Minneapolis bondholders had a first lien on the property pur- 
chased for both roads.245 If the court had adhered to its original view that 
the Iowa Central mortgage by its terms imposed an obligation on the pur- 
chaser to hold after-acquired property for the seller’s mortgagees, the Min- 
neapolis would have taken subject to the equity of the Iowa Central bond- 
holders and the latter would have had a lien on part of the property prior 
to that of the Minneapolis bondholders. The actual opinion —an abrupt 
volte face *1® — is in accord with the majority view that the equitable nature 
of after-acquired property mortgages prevents their survival except when ex- 
pressly assumed.?17_ The court reasoned that the assumption by the Minneap- 
olis raised an obligation in equity to the Iowa Central bondholders in conflict 
with the previous obligation owed to its own bondholders; since no alternative 
method of preferring either equity appeared, that of the Minneapolis, being 
prior in time, prevailed.21® The decision gave the latter’s bondholders what 
was probably an unexpected security interest, and deprived the Iowa Central 





218 36 F.(2d) 747 (C. C. A. 8th, 1929); 52 F.(2d) 418 (C. C. A. 8th, 1931). 

214 Guaranty Trust Co. of N. Y. v. Minneapolis & St. L. R. R., 36 F.(2d) 747 
(C. C. A. 8th, 1929). 

215 Guaranty Trust Co. of N. Y. v. Minneapolis & St. L. R. R., 52 F.(2d) 418 
(C. C. A. 8th, 1931). 

216 See (1932) 41 YALE L. J. 466. 

217 Metropolitan Trust Co. v. Chicago & E. I. R. R., 253 Fed. 868 (C. C. A. 
7th, 1918), certiorari denied, 248 U. S. 586 (1919) ; Guaranty Trust Co. of N. Y. v. 
New York & Q. C. Ry., 253 N. Y. 190, 170 N. E. 887 (1930) ; see Foley & Pogue, 
After-Acquired Property (1928) 13 Munn. L. Rev. 81, 85. But compare Compton 
. Jessup, 68 Fed. 263 (C. C. A. 6th, 1895), on which the court relied in the first 

ecision. 

218 This result had been predicted. See Foley & Pogue, supra note 217, at 100. 
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bondholders of the first lien interest in after-acquired property 21° which they 
expected from their contract. 


FoREIGN CORPORATIONS 


1. Power to Impose Conditions Upon Doing Business 


Paul v. Virginia 22° established that a corporation is not a citizen within the 
protection of the privileges and immunities clause of the constitution.*?_ The 
logical corollary of this holding is that, except where limited by the com- 
merce clause, a state may exclude foreign corporations absolutely,??? or im- 
pose any condition upon admittance to do business within the state.*?? 
Later cases, however, indicate that the implications of Paul v. Virginia are 
not so broad. These decisions have been thought to establish the doctrine of 
“ unconstitutional conditions ”: 2? although a state may discriminate arbi- 
trarily against a foreign corporation, waiver of certain constitutional guaran- 
tees can not be imposed as a condition precedent to admittance.??5 

However, in Railway Express Agency, Inc. v. Virginia,??° the Supreme 
Court held valid a provision of the Virginia constitution 2?" prohibiting a 
foreign corporation from carrying on intrastate public service functions. The 
decision may be considered no more than an application of the rule in Paul v. 
Virginia.2?® But this application enables the state to accomplish indirectly 
certain results which the doctrine of “ unconstitutional conditions ” was 
developed to prevent. In particular, the exaction of a promise not to resort 
to the federal courts in controversies between citizens of the admitting state 
and the foreign corporation is well recognized as an “ unconstitutional condi- 
tion ”; 22° yet by the Railway Express case, a state may, at the risk of dis- 
couraging entry entirely, even more surely preclude federal jurisdiction by 





219 See (1932) 80 U. or Pa. L. REv. 461, 462. 

220 8 Wall. 168 (U. S. 1868); see 9 FLETCHER, CYCLOPEDIA OF CORPORATIONS 
(1931) § 4028; HenpERSON, THE PosITION OF ForREIGN CORPORATIONS IN AMERICAN 
CONSTITUTIONAL LAW (1918) c. 4. 

221 JU. S. Const. Art. IV, § 2. 

222 § THompson, CorporaTions (3d ed. 1927) $6590. On the other hand, the 
conclusion has been reached that the Supreme Court has abandoned this “ tradi- 
tional doctrine.” See HENDERSON, op. cit. supra note 220, at 147; Notes (1931) 
79 U. oF Pa. L. REv. 956, 1119. But cf. Powell, The Changing Law of Foreign Cor- 
porations (1918) 33 Pot. Sct. Q. 549, 559. 

223 See Holmes, J., dissenting, in Western Union Tel. Co. v. Kansas, 216 U. S. 
I, 53 (1910): “ Even in the law the whole generally includes its parts. If the 
State may prohibit, it may prohibit with the privilege of avoiding the prohibition 
in a certain way.” 

224 See HENDERSON, Op. cit. supra note 220, c. 8; Merrill, Unconstitutional 
Conditions (1929) 77 U. oF Pa. L. REv. 879. 

225 Tt has been suggested that only those conditions which threaten to inter- 
fere with the proper functioning of our system of Federal Government should be 
designated as unconstitutional. See id. at 892. Cf. Chicago, M., St. P., & Pac. 
R. R. v. Harmon, 295 Pac. 762 (Mont. 1931). 

226 282 U.S. 440 (1931), (1931) 40 YALE L. J. 1103, (1931) 31 Cot. L. Rev. 


97. 

227 Va. Cope Ann. (Michie, 1930) Const., art. 163. 

228 The defendant commonwealth advanced this argument in the Express case. 
See Brief for the Defendant 33-34. But cf. Rece v. Newport News & M. V. Co., 
32 W. Va. 164, 9 S. E. 212 (1889). 

229 See Terrall v. Burke Const. Co., 257 U.S. 529, 532, 21 A. L. R. 186 (1922). 
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denying admission and so forcing local incorporation.*®° The growing impa- 
tience with abuses of diversity jurisdiction ?* suggests that this evasion may 
not be undesirable. However, the influence of the doctrine of “ unconstitu- 
tional conditions ” in checking provincial hindrance of nationwide corporate 
activity 2°? presents a strong countervailing consideration.?** 


2. Results of Non-Compliance with Regulatory Statutes 


In order to compel conformation with statutory requirements for doing 
business, non-compliance is usually punished by fines and denial of the right 
to sue.?°* Legislation in a number of states also makes officers, agents, and 
occasionally stockholders of the offending corporation personally liable on 
its contracts.2°5 In a few jurisdictions, including Florida,?** this result has 
been reached by judicial decision.?%7 

However, in Herbert H. Pape, Inc. v. Finch,?** a vendor, suing in Florida, 
sought to hold the defendants, as officers of a non-complying corporation, 
personally liable on notes given for the purchase of land. A majority of the 
Florida Supreme Court held that the statute allowing title to property to pass 
on purchase by an unlicensed corporation 2*° indicated an intent to recognize 
the existence of the corporate entity, at least to the extent of relieving its 
officers from personal liability. The earlier Florida decision 24° was in effect 
distinguished on the ground that it involved the doing of business within the 
state, and not the acquisition or holding of property. Since the purpose of the 
statute was probably to prevent difficulties with respect to titles,?*1 it is to 
be noted that the court’s deduction does not necessarily follow. However, 
the result does correspond with the majority view.?*2 And, since the corpora- 
tion remained subject to suit,?4* the plaintiff was deprived only of the greater 





230 See Railway Express Agency, Inc. v. Virginia, 282 U. S. 440, 444 (1931) ; 
Note (1931) 44 Harv. L. Rev. 1106. But cf. Note (1931) 44 Harv. L. Rev. 1111, 
III4. 

231 See Frankfurter, Distribution of Judicial Power Between United States 
and State Courts (1928) 13 Corn. L. Q. 499; Jacobs and Feller, Proposed Limita- 
tions on the Diversity Jurisdiction of the Federal Courts (unpublished thesis in the 
Harvard Law School Library) ; Friendly, The Historic Basis of Diversity Jurisdic- 
tion (1928) 41 Harv. L. Rev. 483. 

282 See Notes (1931) 44 Harv. L. Rev. 1111, 1113; (1931) 6 St. Joun’s Li 
Rev. 173, and authorities there cited. 

233 See HENDERSON, OP. cit. supra note 220, cc. 8, 9. 

284 See 8 THomMpPSON, CORPORATIONS §$§ 6602-09. 

235 E.g., Wyo. Rev. Stat. ANN. (1931) § 28-204 (officers, agents, and stock- 
holders) ; see (1931) 9 Corp. J. 293. 

' 286 Taylor v. Branham, 35 Fla. 297, 17 So. 522 (1895). 

237 Ryerson v. Shaw, 277 Ill. 524, 115 N. E. 650 (1917) ; Cunnyngham v. Shelby, 
136 Tenn. 176, 188 S. W. 1147 (1916). 

238 136 So. 496 (Fla. 1931), (1931) 41 YALE L. J. 309, (1931) 80 U. oF Pa. L. 
REv. 302. 

239 Fra. Comp. Laws (1927) § 6026. 

240 Supra note 236. The circumstances of the Finch case were favorable to a 
relaxation of this severe rule. The corporation had partially met the requirements 
of the statute; furthermore, it was not carrying on regular business in Florida. 
Yet only two of the concurring justices favored overruling Taylor v. Branham, 
supra note 236. 

241 Cf. McMillan v. Pawnee Pet. Corp., 151 Okla. 4, 1 Pac.(2d) 775 (1931). 

242 See Note (1927) 51 A. L. R. 376; (1931) 80 U. or Pa. L. REV. 302, 303, n.6. 

243 Any other rule would put a premium on violation of domestication statutes. 
See 8 THompson, CorPorRATIONS § 6667. 
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ease of service which compliance with the statute would have afforded. Nor 
do the slight disadvantages to the state from non-compliance present a per- 
suasive reason for imposing personal liability upon the officers of an unlicensed 
corporation.?** 

The ability of a corporation to sue upon a contract made before compliance 
with a licensing requirement is frequently settled by an express provision of 
the statute. The result is clear if it expressly declares the contract void,?** 
or provides that no action may ever be brought thereon,?** or merely sus- 
pends remedies till compliance.**7 But if the statute merely denounces the 
doing of business before compliance without specifying the effects of failure 
to comply,?4* a problem of interpretation is left for the courts. In Claude 
Neon Federal Co. v. Four Hundred Club,?*® the Louisiana court was called 
upon to determine whether a foreign corporation which had not complied 
with the technical requirements for doing business had a right to sue. Since 
the provision of the Louisiana constitution which prescribed the requirements 
for doing business did not expressly prohibit non-compliant foreign corpora- 
tions from doing business in the state,?°° the plaintiff was permitted to re- 
cover. In view of the absence of any specific penalty for non-compliance, 
the decision may be justified upon a strict construction of the statute. But the 
court’s interpretation, though in accord with the prevailing view under similar 
provisions,”°! prevents the statute from having any real force. The good 
faith of the plaintiff and its substantial compliance with the more important 
requirements, which the court considered a supplementary ground for its 
holding, appear to be a more satisfactory basis for allowing the action.?5? 


3. Jurisdiction to Appoint a Receiver for a Foreign Corporation 


Whether or not a court of equity will entertain a stockholder’s bill for the 
appointment of a receiver to liquidate the affairs of a foreign corporation 25* 
has long been a matter of doubt.*°* Some courts have refused to hear such 
a bill on the basis of lack of jurisdiction to interfere with the internal affairs 
of a foreign corporation.?°> Other courts have apparently felt bound by the 





244 See (1931) 41 YALE L. J. 309; (1931) 80 U. or Pa. L. Rev. 302. But see 
Ladd, Liability of Individuals Conducting the Affairs of a Foreign Corporation 
Not Authorized to do Business in Iowa (1930) 15 Iowa L. BuLL. 285. It must be 
conceded that a rule imposing individual liability is more likely to be applied than 
are penalties left to the state to enforce. The former gives an advantageous alter- 
native remedy to creditors of insolvent disobedient corporations. 

245 Perkins Mfg. Co. v. Clinton Const. Co., 211 Cal. 228, 295 Pac. 1 (1930), 
75 A. L. R. 439 (1931). But cf. Windisch v. Mortgage Security Corp., 254 Mich. 
492, 236 N. W. 880 (1931). 

246 See Note (1931) 75 A. L. R. 446, 453. 

247 See id. at 459. 

248 See id. at 461. 

249 16 La. App. 651, 134 So. 445 (1931). 

250 La, Const. ANN. (Dart, 1932) art. 13, § 4. 

251 See BEALE, FoREIGN CoRPORATIONS (1904) §§ 245-46; 8 THompson, Cor- 
PORATIONS § 6659. But see (1921) 14a C. J. 1295. 

252 Jordan v. Western Union Tel. Co., 69 Kan. 140, 76 Pac. 396 (1904). But 
cf. Tarr v. Western Loan and Sav. Co., 15 Idaho 741, 99 Pac. 1049 (1909). 

253 For a discussion of the general question, see Note (1931) 44 Harv. L. Rev. 


437 


254 See cases cited in Note (1931) 44 Harv. L. Rev. 437, 438, n.6. 
255 Maguire v. The Mortgage Co. of Am., 203 Fed. 858 (C. C. A. 2d, 1913) ; 
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rule that a court of one state can not destroy a corporate entity created by 
another state, and have reached the same result on the theory that to liquidate 
the business of a corporation is in substance to dissolve it.?5¢ 

In contrast, the Court of Appeals of Kentucky in Scholl v. Allen,?5* has 
lately reached a conclusion opposite to this result. The BancoKentucky 
Company, a Delaware corporation authorized by its charter to deal in stocks 
and bonds, carried on all of its business and had all of its assets and records 
in Kentucky. As a consequence of the failure of many banks in which the 
company owned substantially all the stock, its affairs were seriously em- 
barrassed, and a number of the stockholders and directors filed a bill in a 
Kentucky court requesting the appointment of a receiver. The court refused 
to set aside a decree in the plaintiffs’ favor.?5* 

The decision is not without precedent.25® Particularly in recent years, 
under the pressure of problems created by the “tramp corporation,” the 
courts have been ready to distinguish liquidation from dissolution, and to 
regard the question of interfering with a foreign corporation’s affairs as one 
of discretion rather than of jurisdiction.2° The Kentucky court in the 
present case found added reasons for its conclusions in the desirability of 
allowing parties to seek their remedy against a corporation where it is factually 
present, rather than forcing them to litigate their claims where the corpora- 
tion’s existence is only technical.?® 


4. American Assets of Nationalized Russian Corporations 


Decrees of the Union of Soviet Socialist Republics or its constituent 
members 2? nationalizing Russian commercial companies incorporated under 
the laws of the Imperial Russian Government and the consequent obliteration 
of all manifestations of actual corporate life in Russia, have strained to the 
breaking point many orthodox conceptions of the status of alien corporations 





see Republican Mountain Silver Mines v. Brown, 58 Fed. 644, 648 (C. C. A. 8th, 
1893) ; Pearce v. Sutherland, 164 Fed. 609, 613 (C. C. A. oth, 1908). 

256 Beasely v. Mutual Housing Co., 39 F.(2d) 290 (App. D. C. 1930) ; Maca- 
rone v. Big Sign Shop, 41 F.(2d) 567 (App. D. C. 1930) ; O’Hara v. Fraenkil, 155 
Md. 189, 141 Atl. 528 (1928). 

257 36 S. W.(2d) 353 (Ky. 1931). 

258 In Lind v. Johnson, 236 N. W. 317 (Minn. 1931), stockholders in a defunct 
Cuban corporation brought suit in Minnesota against the directors to compel the 
appointment of a receiver for the purpose of marshalling the corporate assets, pay- 
ing its liab:‘ities, and distributing the balance to the stockholders. A judgment 
refusing the appointment of a receiver was reversed by the Supreme Court of Min- 
nesota. Where a foreign corporation is legally dead, of course, the theoretical diffi- 
culties in the way of appointing a receiver are not so great as where it continues 
to exist in the state of incorporation. See (1932) 16 Munn. L. Rev. 204. 

259 Fudickar v. Louisiana Loan & Inv. Co., 13 F.(2d) 920 (W. D. La. 1926) ; 
Low v. R. P. K. Pressed Metal Co., 91 Conn. 91, 99 Atl. 1 (1916) ; Hill v. Dealers 
Credit Corp., 102 N. J. Eq. 310, 140 Atl. 567 (1928); Cunliffe v. Consumers Ass’n 
of America, 280 Pa. 263, 124 Atl. 501 (1924). 

260 See Scholl v. Allen, supra note 257, at 357-58; Note (1931) 44 Harv. L. 
REV. 437. 

261 See note 260, supra. 

262 The eight theoretically independent soviet states into which Russian terri- 
tory was organized after 1918 were by the middle of 1925 all included in the Union 
of Socialist Soviet Republics. See Batsext, Soviet Rute In Russia (1929) 203, 
279-80, 348. 
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before American courts.2®* The protracted failure of the United States 
Government to accord diplomatic recognition to the Bolshevist régime,?* 
the wholesale confiscation of corporate assets and records by the Russian 
Government,?® the dispersal, exile, and decimation of directors of the dis- 
membered corporations, and the impossibility of giving adequate protection 
to the interests of the stockholders 2®* have all conspired to bring before the 
courts problems which conventional jurisprudence does not easily solve.?7 

The greater part of this litigation has taken place in New York.?** It has 
generally involved efforts of fugitive directors to recover tangible assets held 
in this country, or to enforce contract claims against American citizens or 
government officers. In 1925, in Russian Reinsurance Co. v. Stoddard,?® 
the New York Court of Appeals was called upon to determine an action 
brought by the directors of a Russian insurance company to recover a fund 
deposited in a New York bank to be held under a trust agreement for the 
protection of American creditors. The court, while denying jural effect to 
Soviet decrees purporting to terminate the plaintiff’s existence,?”° recognized 
that their practical effect had been to make the corporation “ an abstraction 
rather than an actuality,” and to render impossible distribution of its assets 
according to its charter.274 For these reasons, as well as to protect the 





263 See Nebolsine, The Recovery of the Foreign Assets of Nationalized Russian 
Corporations (1930) 39 YALE L. J. 1130. 

264 2 FISCHER, THE SOVIETS IN WorLp AFFAIRS (1930) 560-70. 

265 The decrees of 1917 and 1918 nationalizing insurance, banking, and manu- 
facturing companies are reprinted in part in Nebolsine, supra note 263, at 
1130-31. 

266 Cf. Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 165, 147 N. E. 
703, 708 (1925). 

267 Since Russia is not recognized by the United States, the Soviet government 
has no capacity to sue in American courts. The Rogdai, 278 Fed. 294 (N. D. Cal. 
1920); The Penza, 277 Fed. 91 (E. D. N. Y. 1921); Russian Socialist Federated 
Soviet Republic v. Cibrario, 235 N. Y. 255, 139 N. E. 259 (1923). The non- 
recognition of the Soviet government, however, does not render it subject to tort 
actions for seizure of property in Russia; a government actually sovereign within 
its territorial jurisdiction is immune from suit on account of acts committed by it 
within its territory, and lack of diplomatic recognition does not alter the result. 
Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N. Y. 372, 138 N. E. 
24 (1923). 

268 The questions with which the New York courts have been dealing during 
the past decade have not yet been squarely presented to the Supreme Court of the 
United States. Cf. Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931), 
(1931) 40 YALE L. J. 1316, (1931) 16 Sr. Louts L. REv. 332. 

269 240 N. Y. 149, 147 N. E. 703 (1925). 

270 In Sokoloff v. National City Bank of New York, 239 N. Y. 158, 145 N. E. 
917 (1924), the plaintiff sued the defendant, a New York corporation, to recover 
a deposit in his favor in the defendant’s Petrograd branch. The defendant pleaded 
decrees of the Soviet government nationalizing all banks and confiscating all de- 
posit accounts under a “ revolutionary tax.” The defense was rejected on the 
ground that decrees, to be given governmental effect, must proceed from an au- 
thority recognized by the state department. The court suggested, however, that 
“under pressure of some insistent claim of policy or justice,” “effect may at 
times be due to the ordinances of foreign governments which, though formally 
unrecognized, have notoriously an existence as governments de facto.” See id. at 
164, 165, 145 N. E. at 918, 919. This has been the usual attitude of the New York 
Court of Appeals toward Soviet decrees. See James & Co. v. Second Russian Ins. 
Co., 239 N. Y. 248, 255, 146 N. E. 369, 370 (1925). 

271 See Russian Reinsurance Co. v. Stoddard, supra note 269, at 164, 165, 147 
N. E. at 707, 708. 
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defendant against the possibility of a second recovery in favor of the Soviet 
Government in a state which had extended recognition,?’* the court refused 
to take jurisdiction. The Stoddard case, however, was substantially over- 
ruled in 1930 by Petrogradsky Mejdunarodny Kommerchesky Bank v. 
National City Bank of New York.?"* The plaintiffs, directors of a Russian 
bank nationalized in 1917, were allowed to recover the balance of a deposit 
account opened with the defendant, a New York bank, prior to the Russian 
Revolution. Although the abolition of corporate life in Russia was as 
complete as in the Stoddard case, it was held that, under imperial Russian 
law, “the corporation abides as an ideal creation, impervious to the shocks 
of temporal vicissitudes ”.27 The court was compelled to disregard technical 
charter requirements in order to find requisite authority to sue in the di- 
rectors.275 The defendant was bluntly informed that it must defend itself 
against a second action in another jurisdiction as best it could.2** The 
Stoddard case was distinguished on the ground that there the suit was in 
equity to compel the return of a res, whereas the Kommerchesky case in- 
volved an action at law on a debt.?*7 

The reasons which led the court in the Kommerchesky case to repudiate 
in fact, if not expressly, the approach of the Stoddard case, are indicated by 
the recent decision of People, by Beha v. Russian Reinsurance Co.?** Two 
Russian insurance companies established by the czarist government had con- 
tinued té do business through their New York branches after the Soviet 
nationalization decrees had gone into effect. In 1925 the state superin- 
tendent of insurance, pursuant to a New York statute,?"® took possession of 
the assets for the benefit of domestic creditors and policy-holders. After the 
liquidation was completed, and domestic claims paid, there remained a sur- 
plus of some two million dollars. The Appellate Division approved a plan 
of the superintendent whereby the funds were to be held by the superin- 
tendent until a government in Russia received recognition by the United 
States Government, or until the surplus could be transmitted to a legal 
representative of the corporation at its Russian domicil, or otherwise dis- 
tributed in accordance with a United States treaty. This plan was justified 
by the superintendent on account of “the hazards and uncertainties of the 
Russian situation.” ?°° The Court of Appeals disapproved this “ postpone- 
ment to the Greek Kalends,” **! and ordered the superintendent to satisfy 





272 Td. at 166-69, 147 N. E. at 708-09. Those countries which have recog- 
nized the Soviet government have generally refused to assist it to obtain possession 
of goods located abroad when the decrees of nationalization were promulgated. 
See Nebolsine, supra note 263, at 1153-61. 

273 253 N. Y. 23, 170 N. E. 479 (1930). 

274 Jd. at 32, 170 N. E. 482. 

275 Id. at 36-38, 170 N. E. at 484-85. The fact that the terms for which the 
directors had been elected had expired, and the impossibility of holding meetings 
in Petrograd, were held insufficient to disqualify the directors as corporate 
representatives. 

276 Id. at 38-40, 170 N. E. at 485-86. See note 272, supra. 

277 Id. at 38-39, 170 N. E. at 485. The unconvincing character of this distinc- 
tion needs no elaboration. Cf. (1930) 44 Harv. L. Rev. 1160-61. 

278 175 N. E. 114 (N. Y. 1931). 

a N. Y. Ins. Law (1909) § 63, as amended by Laws 1918, c. 119, Laws 1922, 
c. 69. 
280 People, by Beha v. Russian Reinsurance Co., supra note 278, at 115. 
281 Jd. at 116. 
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the claim; of foreign creditors and pay the balance to the directors of the 
corporation. Since the defendant was a state officer, and under no danger 
of being subjected to a second recovery in another jurisdiction, the case was, 
of course, much easier to distinguish from the Stoddard case than was the 
Kommerchesky case.?*? But in its treatment of the various contentions of 
the superintendent, the court disclosed unmistakeably that in the future its 
aim will be to make such disposition of the cases as will be most likely to 
rid the government and the courts of the unwelcome responsibilities con- 
tingent upon supervision of expatriate assets. The danger that the directors 
would be unwilling or unable to make an equitable distribution of the assets 
the court brushed aside, in language indicative of its impatience with the 
whole problem: “ Russian directors, chosen by Russian shareholders in ac- 
cordance with Russian law, must work out for themselves their problems of 
internal management. . . . We disclaim a continuing duty of visitation and 
supervision. .. . We think the time is now at hand when the responsibility 
for the management of these foreign corporations should go back to the 
managing officers appointed by the shareholders. Our administrative ma- 
chinery should be no longer clogged, our liquidator no longer burdened, our 
courts no longer vexed, with problems not our own.” 78% 
These considerations of expediency have brought about a similar evolu- 
tion of attitude in determining whether fugitive directors have proper 
authority te sue on behalf of their corporations or otherwise deal -with cor- 
porate assets.2®* In the Stoddard case, while the court expressly refused to 
pass upon the authority of the directors, it declared that the inability of the 
officers to conform to charter requirements or to distribute the assets ac- 
cording to the terms of the charter threw considerable doubt upon the 
standing of the plaintiffs as authorized representatives of the corporation.?** 
The same year, in Andre v. Beha,?** the general manager of a Russian insur- 
ance company was denied recovery of funds deposited with the state 
superintendent of insurance on the basis that he was not the real party in 
interest. A distinct change of outlook was manifested in 1928 in James & 
Co. v. Rossia Ins. Co. of America.*** A Russian insurance company or- 
ganized under imperial law incorporated its American branch, the defendant, 
under the laws of Connecticut. While the defendant’s incorporation was in 
progress, the Bolshevist revolution occurred, and in November, 1918, in- 
surance companies were nationalized and their liquidation ordered to be 
completed by April 1, 1919. The directors of the Russian company, already 
exiled and living in Paris, by an agreement effective as of April 1, 1919 and 
approved by the New York state superintendent of insurance and many cus- 
tomers of the Russian company, transferred most of its assets and all of its 
liabilities in America to the defendant. The plaintiff, the assignee of an 





282 The principal case was thus brought within the holding of First Russian 
Ins. Co. v. Beha, 240 N. Y. 601, 148 N. E. 722 (1925), where the continued exist- 
ence of the corporation and the authority of the directors were taken as conclu- 
sively established by the record and the Stoddard case distinguished on the ground 
that the defendant, the state superintendent of insurance, could not be subjected 
to a second recovery. Jd. at 602. 

283 People, by Beha v. Russian Reinsurance Co., supra note 278, at 118. 

284 Cf, Nebolsine, supra note 263, at 1147-51. 

285 See Russian Reinsurance Co. v. Stoddard, loc. cit. supra note 271. 

286 240 N. Y. 605, 148 N. E. 724 (1925). 

287 247 N. Y. 262, 160 N. E. 364 (1928). 
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English corporation to which the Russian company had incurred obligations 
none of which arose out of transactions in America, sued the defendant in 
New York, alleging that the transfer of the Russian company’s assets to the 
defendant was in fraud of creditors and without authority in the directors. 
The court found no element of fraud in the assignment, but frankly admitted 
that under ordinary circumstances it would probably be held unauthorized.?** 
Yet the emergency was considered sufficient to uphold the validity of the 
assignment, the court finding it advisable to “cast aside rigid rules made 
to control other conditions ” and to hold that “ these proscribed individuals 
fleeing from the fury of revolution retained the power to conserve property 
in this country as far as the courts of New York can protect it.” 289 A 
judgment for the defendant was therefore affirmed. 

The Kommerchesky case, in allowing the directors to collect a deposit of 
the corporation despite non-compliance with charter requirements, manifests 
the same liberal tendency as does the Rossia case.29° Severnoe Securities 
Corp. v. Londen & Lancashire Ins. Co.,?°' however, marks a distinct re- 
action toward the more rigid approach of the Stoddard case. The Northern 
Insurance Company of Moscow, although dissolved at its domicil by Soviet 
decrees, continued to do business through its New York agency. Only two 
members of the board of directors, less than a quorum, survived. These di- 
rectors authorized a manager to assign to the plaintiff, a New York corpora- 
tion, a cause of action growing out of transactions in England with the 
defendant, a British insurance company, which also maintained a New York 
branch. The New York Court of Appeals denied recovery to the plaintiff 
on the ground that the directors were without authority to make the assign- 
ment. The court held that since the surviving directors constituted less 
than a quorum, they were without authority to act except as conservators 
of assets that might otherwise be lost. Although both in the Kommerchesky 
case and People v. Russian Reinsurance Co., a quorum of the board remained, 
in neither case did the court intimate that it considered this fact essential to 
recovery. And in the Severnoe case the court indicated that, had the cause 
of action arisen out of local transactions and had there been any danger of 
dissipation of the assets, the result might well have been different, despite 
the lack of a quorum.”°? But it found the defendant’s solvency and liability 
to suit in England enough to negative any suggestion of a sufficient emergency 
to justify upholding the assignment. The court was obviously eager, since 
no rights of local creditors were prejudiced and no problem of the disposi- 
tion of local assets involved, to refuse to take jurisdiction over a difficult 
question which did not stand in urgent need of settlement. The case makes 
it plain that the question of authority of directors, like that of the continuing 
existence of the corporation, will in the future be determined according to 
dictates of local convenience and necessity. 





288 Jd. at 269-70, 160 N. E. at 366-67. 

289 Jd. at 270, 271, 160 N. E. at 367. 

290 See note 275, supra. 

291 255 N. Y. 120, 174 N. E. 299 (1931), (1931) 44 Harv. L. Rev. 864, (1931) 
29 Micu. L. REv. 929. 

292 See Severnoe Securities Corp. v. London & Lancashire Ins. Co., supra note 
291, at 124-25, 174 N. E. at 300. 
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SALES — 1931 


LEGISLATION 


During the year 1931 Alabama! and California * passed the Uniform Sales 
Act,® bringing the total number of states in which the Act is now in force to 
thirty-one.* In adopting the Act, California added to § 5(3), which states 
that “ Where the parties purport to effect a present sale of future goods, the 
agreement operates as a contract to sell the goods ”, a provision that “as 
soon as the seller acquires the goods the property therein shall pass to the 
buyer without further act if the parties so intend unless the agreement other- 
wise provides ”.° There has been some doubt whether effect could be given 
to the parties’ intention in this respect.* It is clear that both at common 
law and under the Sales Act no such intention will be presumed; 7 but some 
courts have made the further assumption that an act of appropriation is 
necessary regardless of intent. This requirement is difficult to explain ex- 
cept as a vestige of the early doctrine that delivery was essential to the 
passing of ownership.® Since one of the purposes of § 5(3) was to abrogate 
the doctrine of potential possession whereby title to future crops or offspring 
might pass as of the time of the contract,’ the California provision may 
have been designed merely to provide another technique for protecting the 
buyer of such chattels. But there appears to be no reason compelling the 
adoption of so narrow an interpretation other than the necessity for specifica- 
tion of “the goods”. If this essential requirement is satisfied, the provision 
would appear to cover situations where the goods are already in existence but 
not owned by the seller, or where they are to be manufactured. Presumably 
third parties will still be protected by the power of a vendor in possession to 
pass title by actual delivery.’ 

Both California and Alabama adopted the Act with the modifications of 
§§ 32 and 38 recommended by the commissioners in 1922. These amend- 
ments make documents of title negotiable by any person in possession and 
within the tenor of the instrument,!? whereas under the original Act the 





1 Ala. Gen. Acts 1931, No. 484, p. 570. 

2 Cal. Stat. 1931, c. 1070. 

8 y Untr. Laws ANN. (1922) 1. 

4 Ala., Ariz., Cal., Conn., Idaho, Ill., Ind., Iowa, Ky., Me., Md., Mass., Mich., 
Minn., Neb., Nev., N. H., N. J., N. Y., N. D., Ohio, Ore., Pa., R. I., S. D., Tenn., 
Utah, Vt., Wash., Wis., Wyo. See Hanppook or THE NATIONAL CONFERENCE OF 
CoMMISSIONERS ON UNIFORM STATE LAws (1931) 525. 

5 Cal. Stat. 1931, c. 1070, § 1725(3). If read in its context, this provision can 
literally apply only where “the parties purport to effect a present sale”. But it 
would seem that if the parties intend the property to pass at the time of the seller’s 
future acquisition of the goods, logically the section should be equally applicable. 

6 See 1 WILLISTON, SALES (2d ed. 1924) §§ 132, 274. To the effect that title 
would pass if so intended, see Coddington v. Turner, 85 Ind. App. 604, 609, 139 
N. E. 323, 325 (1923). 7 See 1 WILLISTON, SALEs § 274. 

8 Cf. Low v. Pew, 108 Mass. 347 (1871) ; see 1 WILLISTON, SALES § 274. 

9 See 1 WILLISTON, SALES §§ 260, 274, n.14. 

10 See 1 WitrisTon, SALES §§ 133-37. Since the Sales Act does not apply to 
mortgages, except where it is specially stated, the doctrine, unless modified by other 
statutes, survives as to this form of transaction. 

11 See 1 WiLListon, SALES § 349; Untrorm Sates Act § 25. 

12 See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 
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transfer is effective only if negotiation is made by a holder “to whom the 
possession or custody of the document has been entrusted by the owner. . . .” 
Arizona }* and North Carolina ‘+ have recently enacted the corresponding 
amendments !° to the Uniform Warehouse Receipts Act. The inconsistency 
which existed in Arizona between this Act and the Uniform Bills of Lading 
Act,!® as well as the modified Sales Act, was thereby eliminated. 

The adoption of the Uniform Bills of Lading Act by Alabama 17 brought 
the total number of states having this legislation to twenty-seven. The Ala- 
bama statute is patterned on the Federal Bills of Lading Act }* rather than 
the Uniform Act and follows the former in most instances where the two are 
not the same. A provision not found in either of the previous statutes is that 
the carrier is made liable to the consignee or hoider for damage arising from 
the misdating of a bill of lading as well as for the failure of the goods to 
conform to the description on the document.!® This addition was perhaps 
prompted by the case of Browne v. Union Pac. R. R.,2° where the Kansas 
court held that “ description ” could not be so interpreted as to include the 
date. 

A Uniform Trust Receipts Act was given further consideration by the 
commissioners on uniform laws, but as yet no final draft has been recom- 
mended.” 


SHARES OF STOCK UNDER THE SALES ACT 


Whether the Uniform Sales Act applies to shares of stock is a question on 
which the decisions are in no little confusion.2* Section 76 states that except 





FORM StaTE Laws (1922) 401. These amendments have been adopted in Ala., Cal., 
Ohio, Tenn., Utah, Vt., and Wis. 

13 Ariz. Laws 1931, c. 18. 

14 N. C. Pub. Laws 1931, c. 358. 

15 See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 
FORM STATE Laws (1922) 402. 

16 The provisions of this act with respect to negotiation are substantially the 
same as those in the amended versions of §§ 32, 38 of the Sales Act. Cf. Untrorm 
Bits or Lapinc Act §§ 31, 38. 

17 The Act is in force in the following states: Ala., Ariz., Cal., Conn., Del., 
Idaho, Ill., Iowa, La., Me., Md., Mass., Mich., Minn., Mo., Nev., N. H., N. J., 
N. Y., N. C., Ohio, Pa., R. I., S. C., Utah, Wash., and Wis. See 4 Unrr. Laws Ann. 
(Supp. 1931) 4. 

18 39 Srav. 538 (1916), 49 U.S. C. $81 (1926). 

19 Liability for misdescription is imposed by § 19 of the Uniform Act and § 22 
of the Federal Act. 

20 113 Kan. 726, 216 Pac. 299 (1923) (interpreting the Federal Act), aff’d, 
267 U.S. 255 (1925) (without discussion or decision upon the point). 

21 See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 
FORM STATE Laws (1931) 128. 

Further legislation during the year 1931 pertaining to the laws of sales includes 
the following: N. J. Laws 1931, c. 299 (modifying recording system for conditional 
sales) ; Wis. Laws 1931, c. 20 (regulating foreclosure sales under chattel mortgages) ; 
id. c. 291 (altering recording system for chattel mortgages and conditional sales) ; 
id. c. 264 (regulating auctions). 

22 The following decisions were expressly rested on the ground that the Sales 
Act governed sales of shares of stock. Postel v. Hagist, 25 Ill. App. 454 (1928) 
(applying §§ 18, 19, Rule 3, 48); Bunde v. Smith, 230 N. W. 847 (S. D. 1930) 
(applying §§ 52, 53, 60). Ina number of cases the applicability of the Act has 
apparently been taken for granted. DeNunzio v. DeNunzio, 90 Conn. 342, 97 Atl. 
323 (1916) (8§ 4, 48); People v. Revesz, 229 Ill. App. 616 (1923) ($$ 1, 9); Orr v. 
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where otherwise indicated 2° the goods with which the Act is concerned are 
“chattels personal other than things in action and money ”.24 Although a 
share of stock may not be precisely a chose in action, it can hardly be consid- 
ered a chattel; nor can the certificate be regarded as the real subject matter 
of the sale. Nevertheless, in Wills v. Investors Bankstocks Corp.*® the New 
York Court of Appeals recently applied the Sales Act to a sale of stock. The 
defendant, a dealer in securities, was the New York correspondent of the 
plaintiff's broker.2® Pursuant to instructions by the plaintiff, the broker 
agreed to purchase certain shares from the defendant. After receiving full 
payment of the price, the dealer informed the broker that it had placed the 
stock “ in transfer ” in the plaintiff’s name. In fact, however, the defendant 
had not yet received delivery of the stock. Subsequently, it did acquire the 
shares, but in the interval the broker had become bankrupt and owed money 
on other transactions to the dealer. The latter took no steps to effect the 
transfer and refused to deliver the certificates to the customer. In holding 
that the customer had no cause of action for conversion, the court relied on 
§ 19, Rule 4 *” of the Uniform Sales Act, which makes an act of appropriation 
essential for the passage of property in goods unascertained at the time the 
contract te sell is made.2* The same result would doubtless be reached at 





Keith, 245 Mass. 35, 139 N. E. 508 (1923) (88 41, 42, 43); Walker v. Northern & 
Western Fin. & Trad. Corp., 199 App. Div. 471, 191 N. Y. Supp. 722 (1922) (§ 67); 
Corwin v. Grays Harbor Washingtonian, 151 Wash. 585, 276 Pac. go2 (1929) 
($ 63(3)), 159 Wash. 92, 292 Pac. 412 (1930) (§ 60). In the following cases the 
court expressly refused to apply the Sales Act. Henderson v. Plymouth Oil Co., 
13 F.(2d) 932 (W. D. Pa. 1926); Millard v. Green, 94 Conn. 597, 110 Atl. 177 
(1920) ; Goodhue v. State St. Trust Co., 267 Mass. 28, 165 N. E. 701 (1929) ; Smith 
v. Lingelbach, 177 Wis. 170, 187 N. W. 1007 (1922). The draftsman of the Act 
has definitely stated that it should not apply to sales of stock. See 2 WILLISTON, 
Sates § 619, n.13; (1931) 44 Harv. L. Rev. 998. Compare Guppy v. Moltrup, 281 
Pa. 343, 126 Atl. 766 (1924) (“ goods” do not include shares of stock; § 4 there- 
fore unconstitutional insofar as it related to stock or any choses in action since 
these are not covered by the title “ An act relating to the sale of goods”.) The 
following year the title of the act was amended to include choses in action. Pa. 
Laws 1925, No. 174. 

23 Section 4, incorporating the Statute of Frauds, specifically includes choses in 
action. Contrary to the English common law, the American authorities before the 
Sales Act held that shares of stock were subject to the Statute of Frauds under the 
definition “‘ goods, wares, and merchandise”. See 1 Wirxiston, SALEs $67. In 
Davis Laundry Co. v. Whitmore, 92 Ohio St. 44, 110 N. E. 518 (1915), and IlIlinois- 
Indiana Fair Ass’n v. Phillips, 328 Ill. 368, 159 N. E. 815 (1927), shares of stock 
were held to be “ goods” under § 4. But see Guppy v. Moltrup, supra note 22, 
at 346, 126 Atl. at 766; Davis v. Arnold, 267 Mass. 103, 111, 165 N. E. 885, 888 
(1929). 

24 N. Y. Pers. Prop. Law (1909), as added by Laws 1g11, c. 571, § 156. 

25 255 N. Y. 451, 178 N. E. 755 (1931), (1932) 32 Col. L. Rev. 547, (1932) 80 
U. or Pa. L. Rev. 918, MEYER, STOCKBROKERS AND STOCK EXCHANGES (Supp. 1932) 

43a. 
26 In the court below, the principal issue was whether this party acted as agent 
for the plaintiff or bought of the defendant in his own interest so as to preclude 
passage of ownership directly to the plaintiff. Wills v. Investors Bankstocks Corp., 
232 App. Div. 197, 249 N. Y. Supp. 705 (1931) ; see MEvER, loc. cit. supra note 25. 
For purposes of the decision, the Court of Appeals assumed this point in the plain- 
tiff’s favor, i.e., that this intermediary was a broker and not a dealer. Since the 
defendant was a dealer in over-the-counter securities, the rules of the stock ex- 
change did not apply, 
27 N. Y. Pers. Prop. Law (1909), as added by Laws rogr11, c. 571, § 100, Rule 4. 
28 The plaintiff contended that the dealer was estopped to deny that the stock 
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common law,?® and the defendant conceded that the Act did not govern, but 
offered the provisions merely as declaratory of common-law principles.*° 
Although the court may have only indirectly relied upon the Act by accepting 
it as declaratory of a common-law rule, the opinion does not indicate that 
such was the court’s attitude; ** and Judge Crane dissented on the ground 
that the Sales Act did not apply.*? 

The absence of any mention of the Uniform Stock Transfer Act ** in 
either the opinion or the briefs need occasion no surprise. Section 1 makes 
delivery of the certificate essential to the transfer of title to the shares.*+ 
At first sight it would seem that where this legislation is in force even an 
appropriation would be insufficient for the passage of property. But the 
Stock Transfer Act, in contrast to the Sales Act which refers constantly to 
the “ property ” in goods, is concerned in terms with “ title” and defines it 
as legal title merely.*° Hence, an adequate appropriation ** may well have 
invested the buyer with a beneficial interest sufficient to maintain an action 
for conversion without the passage of legal title.*” 


WARRANTIES 


Implied Warranties in Trade Name Sales.2* In the case of Ryan v. Pro- 
gressive Stores Co.,*® the plaintiff's wife entered the store of the defendant 
and asked for a loaf of “ Ward’s bread”. The clerk sold her a loaf of that 





had been put “in transfer,” but this argument was rejected on the ground that 
there had been no act in reliance on the misrepresentation. See note 36, infra. 

29 Cf. Coolidge v. Old Colony Trust Co., 259 Mass. 515, 156 N. E. 7o1r (1927) 
(certificates of a business trust); Goodhue v. State St. Trust Co., supra note 22 
(same). 80 Brief for Appellant, p. 30. 

31 The principal case has been followed as authority for the proposition that the 
Sales Act applies to transactions in stock. Friedman v. Bachman, 234 App. Div. 
267, 254 N. Y. Supp. 689 (1932) (applying §§ 44, 63). 

32 He based his conclusion that title had passed on LeMarchant v. Moore, 150 
N. Y. 209, 44 N. E. 770 (1896). That case seems to be distinguishable, however, in 
that there the defendant was a sub-agent or broker instead of a dealer. 

38 N. Y. Pers. Prop. Law (1909), as added by Laws 1913, c. 600. 

34 N. Y. Pers. Prop. Law (1909), as added by Laws 1913, c. 600, § 162. 

35 UnirorM Stock TRANSFER Act § 22, N. Y. Pers. Prop. Law (1909), as added 
by Laws 1913, c. 600, § 183. 

36 The court seems to consider that putting the certificates “in transfer” would 
have been sufficient for this purpose. Cf. Leonard v. Boston Five Cents Sav. Bank, 
179 N. E. 229 (Mass. 1931). But cf. Jn re Broomhall, Killough & Co., 47 F.(2d) 948 
(S. D. N. Y. 1930). 

37 Cf. Phelps-Stokes Estates v. Nixon, 222 N. Y. 93, 118 N. E. 241 (1917), 
rev’g Wyllys Co. v. Nixon, 165 App. Div. 373, 150 N. Y. Supp. 944 (1914). In 
the latter case recovery of the price was denied a vendor after a refusal by the 
vendee to accept physical delivery of the certificates on the ground that §1 of the 
Uniform Stock Transfer Act precluded the passage of title. This holding was re- 
versed by the Court of Appeals. But cf. Jn re Banker’s Capital Corp., 51 F.(2d) 
737, 738 (S. D. N. Y. r931). The court’s language in this case implies that no 
ownership can pass without delivery of the certificate. Compare also Smith v. 
Lingelbach, supra note 22, at 173, 187 N. W. at 1008. The court here said obiter 
dictum that the Stock Transfer Act was exclusionary of the sales act. 

88 See Mechem, Implied Warranties in the Sale of Foods by Trade Name (1927) 
tr Minn. L. Rev. 485; Note (1931) 80 U. or Pa. L. Rev. 281; (1925) 23 MicH. 
L. REv. 805. 

89 255 N. Y. 388, 175 N. E. ros (1931), Note (1931) 16 Corn. L. Q. 610, (1931) 
31 Cor. L. Rev. 896, (1932) 26 Inv. L. Rev. 594, (1931) 17 VA. L. REv. 833. 
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brand in the original sealed wrapper. The plaintiff sued to recover damages 
for an injury resulting from a pin concealed within the loaf.*° The New York 
Court of Appeals allowed recovery under §15(2) of the Sales Act *4 upon 
an implied warranty of merchantable quality. 

The interesting feature of the case lies in the fact that this was a sale under 
a trade name. The plaintiff originally based his action upon § 15(1) of the 
Act.*2 Under this section where the buyer informs the seller of the particular 
purpose for which the goods are required and relies upon the seller’s skill or 
judgment, a warranty will be implied that the goods are reasonably fit for such 
purpose.** But the court held that the request for a trade-marked article 
negatived any reliance by the buyer upon the seller’s judgment, and that 
§ 15(1) was therefore inapplicable. The court also pointed out that § 15(1) 
was expressly negatived in this situation by § 15(4),** which provides that 
“in . . . a sale of a specified article under its trade name, there is no implied 
warranty as to its fitness for any particular purpose ”.4® Nevertheless, adopt- 
ing the view that a sale under a trade name may also be a sale by description, 
the court allowed recovery under § 15(2), which provides that a warranty of 
merchantable quality is implied where goods are sold by description by a 
vendor dealing in such goods.*® 

Although no objection to applying a warranty of merchantable quality 
appears when the particular article is below standard, a distinctly different 
situation arises when the entire brand is defective.*7 Where the goods sold 





40 The court obviated consideration of a possible lack of privity by regarding 
the wife as her husband’s agent in making the purchase. Cf. Block v. Empire State 
Doughnut Co., 233 App. Div. 774, 250 N. Y. Supp. 444 (1931) (child of purchaser 
denied relief against seller for want of privity). 

41 N. Y. Pers. Prop. Law (1909), as added by Laws 1911, c. 571, § 96(2). 

42 N. Y. Pers. Prop. Law (1909), as added by Laws 1911, c. 571, § 96(1). 

43 Where no question of trade name is involved, a warranty of fitness for 
human consumption has been regarded as related to a particular purpose rather 
than to merchantable quality. Griffin v. James Butler Grocery Co., 156 Atl. 636 
(N. J. 1931) ; Rinaldi v. The Mohican Co., 225 N. Y. 70, 121 N. E. 471 (1918) ; cf. 
Weiner v. D. A. Schulte, Inc., 176 N. E. 114 (Mass. 1931) (sale of plug tobacco). 
The fact that the goods could not be inspected by the seller has been held to make 
no difference. Ward v. Great Atl. & Pac. Tea Co., 231 Mass. go, 120 N. E. 225 
(1918) (canned goods); see 1 WrLListon, SALES § 242. Contra: Bigelow v. 
Maine Cent. R. R., 110 Me. 105, 85 Atl. 396 (1912). 

44 N.Y. Pers. Prop. Law (1909), as added by Laws 1911, c. 571, § 96(4). 

45 For a sale under a trade name to come within § 15(4) it is necessary that the 
purchaser himself select the brand. But if the buyer states his needs to the seller 
and relies upon the latter’s judgment, the fact that a trade-named article is selected 
is not of itself sufficient to preclude a warranty of fitness for a particular purpose. 
Iron Fireman Coal Stoker Co. v. Brown, 182 Minn. 399, 234 N. W. 685 (1931), 
(1931) 29 Micu. L. Rev. 944; Weiner v. D. A. Schulte, Inc., supra note 43. More- 
over, the mere fact that an article sold is described in the contract under a trade 
name, does not necessarily make it a sale under a trade name. Baldry v. Marshall, 
[1925] 1 K. B. 260; cf. Bristol Tramways Carriage Co. v. Fiat Motors, [1910] 
2 K. B. 831. But if the buyer in the first place orders under a trade name, the 
fact that he also states his particular purpose is not sufficient to imply a warranty 
of fitness therefor. Damman v. Mercier Bryan Larkins Brick Co., 253 Mich. 392, 
235 N. W. 194 (1931); Hill & MacMillan v. Taylor, 304 Pa. 18, 155 Atl. 103 (1931) ; 
see (1931) 15 Munn. L. REV. 479. 

46 In the corresponding § 14 of the English Sale of Goods Act this result would 
seem even more compelling, since there sub-division (4) does not appear inde- 
pendently but is included in sub-division (1). 

47 The point was raised in Wren v. Holt, [1903] 1 K. B. 610. The plaintiff 
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conform to the standard of the brand requested by the purchaser, it would 
seem that the dealer has fully performed and should not be responsible for de- 
fects of the entire brand. However, the New York Appellate Division, in a 
decision following the Ryan case,*® uses language sweeping enough to hold the 
seller liable even in this type of situation: “the term ‘merchantable’. . . 
may be given a broader connotation to include adaptability to the immediate 
use to which it is to be put ”. 

There appear to be two possible techniques for protecting the seller where 
the goods conform to the standard of the brand, and at the same time impos- 
ing liability where they do not. The first theory involves a more accurate 
definition of merchantable quality under §15(2). ‘ Merchantable ” must 
be construed as having a broader meaning than “ salable ”’.49 Hence when 
purchased by a consumer, non-trade-marked articles, instead of being merely 
resalable, must be tested by a standard of reasonable fitness for the general 
purpose for which the goods were sold.*® But in the case of a sale under a 
trade name, the test should be whether a reasonable fitness exists for the 
general purposes for which the brand is normally utilized. In this way the 
seller would be liable only if the trade-marked article failed to approximate 
the standard of the brand.*! 

A second theory would recognize that an implied warranty for a particular 
purpose under § 15(1) and one of general purpose under § 15(2) may often 
be coexistent.°* Thus in the Ryan case the particular and general purposes 
were the same, namely, fitness for human consumption. Section 15(4) might 
then well be held to negative all implied warranties of fitness for any purpose 
under § 15. But recovery to the buyer would not thereby be denied. Section 
14 provides that “ Where there is a contract to sell or a sale of goods by de- 
scription, there is an implied warranty that the goods shall correspond with 
the description”. In the case of trade-named articles, the goods in order to 
correspond with the description would have to be average goods of the brand 
selected; but there would be no liability where the entire brand is defective. 





asked for and obtained “ Holden’s beer” at a tavern. He was later taken ill as a 
result of his consumption over a period of time of beer containing minute quan- 
tities of arsenic. A fair inference from the facts is that all Holden’s beer contained 
the impurity, although only excessive use could have resulted in the plaintiff’s 
injury. The court held the dealer liable on an implied warranty of merchantable 
quality. Neither the counsel nor the three judges referred to the question whether 
the sale was under a patent or trade name. But see note 46, supra. 

48 Kelvinator Sales Corp. v. Quabbian Imp. Co., 234 App. Div. 96, 254 N. Y. 
Supp. 123 (1931). 

49 “The phrase ‘merchantable quality’ seems more appropriate to a retail 
purchaser buying from a wholesale firm than to a private buyer . . . but it is clear 
that it extends to both.” Farwell, L. J., in Bristol Tramways Carriage Co. v. Fiat 
Motors, [1910] 2 K. B. 831, 840. The Massachusetts cases seem to emphasize the 
seller’s knowledge that the purchase is for the purpose of resale. See Snelling v. 
Dine, 270 Mass. 501, 509, 170 N. E. 403, 406 (1930); Raymond Synd., Inc. v. 
American Radio & Research Corp., 263 Mass. 147, 153-54, 160 N. E. 821, 824 (1928) ; 
cf. Patterson Foundry & Mach. Co. v. Detroit Stone Works, 230 Mich. 518, 202 
N. W. 957 (1925). 

50 Cf, Parker v. Shaghalian Co., 244 Mass. 19, 138 N. E. 236 (1923). 

51 Compare: “ If the average Federal brand was itself not merchantable Eastern 
cane — that is, if the brand was known to be inferior — the plaintiff has no ground 
of complaint. He got what he ordered if he got average Federal brand.” Learned 
Hand, J., in McNeil & Higgins Co. v. Czarnikow-Rienda Co., 274 Fed. 397, 399 
(S. D. N. Y. 1921). 52 See 1 WILLISTON, SALES § 235. 
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Unless there is a sale by description there can be no liability under either 
§ 14 or §15(2). It has been suggested that no sale by description has been 
consummated either in an over-the-counter transaction,®* or in a sale under 
a trade name.®°* However, both of these suggestions have been repudiated by 
later cases.55 There seems to be no reason why there should not at least be 
an implied warranty that trade-named goods should conform to the standard 
of the brand.®* Ejither of the two suggested interpretations of the Act would 
attain this result and at the same time provide for the situation where all 
goods of the brand are defective, without doing violence to the language 


of § 15. 


Privity. The question arises whether an implied warranty of a manufac- 
turer may inure to the benefit of a sub-purchaser. To the usual rule that no 
such recovery may be had, aside from a possible tort action based upon negli- 
gence,°’ several recent cases have recognized an exception in the case of food 
products and allowed a recovery upon the basis of warranty.5® Where the 
articles are trade-marked, the recovery seems more logical since by the labels 
and advertisements the manufacturer may be said to have bound himself di- 
rectly to the consumer.®® In Curtiss Candy Co. v. Johnson,® the plaintiff was 
injured by glass contained in a “ Baby Ruth” candy bar. The Mississippi 
court emphasized both the food and trade name elements and permitted a 
recovery against the manufacturer based solely upon the ground of breach of 
implied warranty. This result would seem to accord proper recognition both 
to the fact that the representations of the manufacturer are in substance made 
directly to the sub-purchaser, and to the superior ability of the manufac- 
turers to spread the loss. 


Contractual Limitations on Warranty.** Under modern commercial prac- 
tice it is common for the seller to limit by contract his liability for breach 
of warranty express or implied.** Evidently to control the superior bargain- 
ing power of the seller, and to protect the purchasing farmer, North Dakota 
passed a statute in 1919 curtailing the vendor’s power to exclude warranties. 





53 See Vaughan, L. J., in Wren v. Holt, [1903] 1 K. B. 610, 615: “ Speaking 
candidly, I do not think, taking the generally accepted view of lawyers as to the 
meaning to be attached to the words ‘ by description’ as applied to a sale, that a 
sale of goods over a counter . . . is a sale of goods by description under this sub- 
section. But in this case we have to consider the findings of the jury ” who said 
“ that the plaintiff was asking for beer of a specific description.” 

54 See Santa Rosa-Vallejo Tannery Co. v. C. Kronauer & Co., 228 Ill. App. 236, 
246 (1923); Empire Cream Sep. Co. v. Quinn, 184 App. Div. 302, 306, 171 N. Y. 
Supp. 413, 416 (1918). 

55 Morelli v. Fitch & Gibbons, [1928] 2 K. B. 636, Note (1929) 41 Corn. L. Q. 
375; see McNeil & Higgins Co. v. Czarnikow-Rienda Co., supra note 51, at 399-400. 
' 56 ~ f. Foley v. Liggett & Myers Tobacco Co., 136 Misc. 468, 241 N. Y. Supp. 233 

1930). 
57 Cf. MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 1050 (1916). 

58 Compare, e.g., Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N. W. 
382 (1920). Contra: Chysky v. Drake Bros. Co., 235 N. Y. 468, 139 N. E. 577 
(1923) ; see 1 WriLxIsTON, SALES § 244. 59 See 1 WILLISTON, SALES § 244a. 

60 341 So. 762 (Miss. 1932) (Sales Act not in force). 

61 See Notes (1931) 31 Cor. L. Rev. 1325; (1931) 75 A. L. R. 1032. 

62 See Bogert and Fink, Business Practice Regarding Warranties in the Sale of 
Goods (1930) 25 It. L. REv. 400. 

83 N. D. Comp. Laws Ann. (Supp. 1925) §§ s991a, 59932. 
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It provides that in sales of farm machinery there shall be an implied war- 
ranty of fitness for the purpose for which the machine is purchased and that 
for failure in this respect the buyer may rescind on giving notice within a 
reasonable time. Contractual qualifications of this right to rescind are de- 
clared void as against public policy. It was not until last year that the North 
Dakota court, in Bratberg v. Advance-Rumely Thresher Co.,* definitely de- 
termined the constitutionality of the statute. The contention that the pro- 
visions constituted an illegal interference with freedom of contract was 
rejected and the statute upheld on the ground that it was a valid exercise 
of the police power. 

In the absence of any statute, a seller may protect himself by contract 
from the implication of a warranty.®° To be effective a clear and unequivo- 
cal exemption has generally been required.®** If such an exemption is present, 
it will be enforced.*7 In S. F. Bowser & Co. v. Birmingham,®* the Massa- 
chusetts court held that a clause stating that the written agreement “‘ covers 
all agreements between parties hereto relative to this transaction”, freed 
the seller from implied ® as well as express warranties. The buyer was not 
allowed to recover damages for the breach of an implied warranty of fitness, 
nor to introduce evidence of the seller’s knowledge of the particular purpose 
for which the article was purchased.*° In contrast, the New York Appellate 
Division had previously held that a provision identical with this one nega- 





64 61 N. D. 552, 238 N. W. 552 (1931), (1932) 16 Munn. L. Rev. 435; cf. (1931) 
15 Minn. L. Rev. 839; (1932) 4 Dakota L. Rev. 52. The statute, however, does not 
prevent the seller from contracting out of his liability in damages. Jesperson v. 
Advance-Rumely Thresher Co., 61 N. D. 494, 240 N. W. 876 (1932). 

65 See Untrorm Sates Act § 71. 

66 See 1 WILLISTON, SALES §§ 213, 239, 2398. 

87 Bridgeport L. A. W. Corp. v. Levy, 110 Conn. 255, 147 Atl. 841 (1929) 
(“accepted without any express or implied warranty unless written hereon”); 
Oldfield v. International Motor Co., 138 Md. 35, 113 Atl. 632 (1921) (“no guaran- 
tee express or implied other than herein stated ”) ; Dayton Oakland Co. v. Livesay, 
34 Ohio App. 302, 170 N. E. 880 (1929) (“this guarantee is expressly in lieu of all 
other guarantees express or implied, and all other obligations or liabilities on the 
part of the seller ”’). 

68 177 N. E. 268 (Mass. 1931). 

69 Cf, Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co., 334 Ill. 281, 
- 165 N. E. 793 (1929) ; McCabe v. Standard Motor Construction Co., 106 N. J. L. 
227, 147 Atl. 466 (1929) ; Benjamin Heller v. Franklin-Butler Motors, 259 Ill. App. 
358 (1930); see Lasher Co. v. LaBerge, 125 Me. 475, 476-77, 135 Atl. 31, 32 
(1926). 

In the principal case the writing also provided that “the responsibility of [the 
seller] for loss or damage from any cause, is limited to the repairing or replacing 
of defective material and workmanship, manufactured by it.” However, the court 
seems to rest its decision on the provision excluding other agreements. 

70 Although the parol evidence rule precludes the introduction of parol evidence 
to vary or add to the terms of an integrated written instrument, the courts allow 
an implied warranty of fitness to be established by the introduction of testimony to 
show knowledge on the part of the seller of the particular purpose for which the 
buyer made the purchase. Hamman v. Advance-Rumely Thresher Co., 61 N. D. 
505, 238 N. W. 700 (1931); Iron Fireman Coal Stoker Co. v. Brown, 182 Minn. 
399, 234 N. W. 685 (1931); Bratberg v. Advance-Rumely Thresher Co., supra note 
64. But in the principal case the court, apparently with approval, quotes the follow- 
ing: “ When the contract [for the sale of goods] is in writing, an additional war- 
ranty, not expressed or implied by its terms, that the article is fit for a particular 
use, cannot be added either by implication of law or by parol proof.” Whitmore v. 
South Boston Iron Co., 2 Allen 52, 58 (Mass. 1861) (square brackets supplied by 
the court quoting). 
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tived parol understandings but left unaffected warranties implied by law.” 
Recent decisions in other states have taken this view.72 These courts seem 
to insist on exculpatory provisions specifically disclaiming implied war- 
ranties.** Although technically a warranty may not be an agreement of the 
parties, an exculpatory clause like that of the Bowser contracts would seem 
to be intended to exclude any liability on the transaction not specifically 
included in the written contract. 

A different question may arise where the contract definitely limits liability 
for breach of warranty. The courts do not appear to distinguish between 
this question and that of exclusion of warranties at the outset. It is common 
in automobile sales to warrant against mechanical defects with the proviso 
that there shall be no liability for defects not discovered within a certain 
limited period, regardless of whether they existed at the time the contract 
was made.** There seems to be no reason why such agreements limiting 
liability should not be given effect.7° But if the defect were known to the 
seller at the time of the sale and fraudulently concealed, a contractual limi- 
tation of liability therefor might well be void as against public policy.7¢ 


StoppaGeE JN TRANSITU 


Effect of Diversion by the Consignee. The doctrine of stoppage in transitu 
permits the unpaid seller of goods, the title to which has passed to the buyer, 
to regain possession from the carrier if the buyer becomes insolvent while 
the goods are still in transit.77 Ascertainment of the termination of transit 
is not always easy.7® If the buyer obtains delivery of the goods before their 
arrival at the appointed destination, the right to stop is gone.7® The right is 
also lost where delivery is made to one not merely a forwarding agent but an 
agent of the buyer and subject to his orders; °° or when the carrier ceases 
to hold the goods under the original contract of carriage and attorns to the 
buyer in a new capacity.*! Thus, if the goods have arrived at the original 
destination but have not yet been delivered to the buyer, further transpor- 





71 §. F. Bowser & Co. v. McCormack, 230 App. Div. 303, 243 N. Y. Supp. 442 
(1930). Accord: Bekkevold v. Potts, 173 Minn. 87, 216 N. W. 790 (1927). 

72 Liquid Carbonic Co. v. Coclin, 161 S. C. 40, 159 S. E. 461 (1931); Lutz v. 
Hill-Diesel Engine Co., 255 Mich. 98, 237 N. W. 546 (1931). The Sales Act is in 
force in Michigan but not in South Carolina. Mich. Acts 1913, no. 100, p. 148; 
Micu. Comp. Laws (1929) § 9440. 

78 See Bekkevold v. Potts, supra note 71, at 88-90, 216 N. W. at 791. 

74 See, e.g., the warranties in Dayton Oakland Co. v. Livesay, 34 Ohio App. 302, 
170 N. E. 880 (1929); Ford Motor Co. v. Switzer, 140 Va. 383, 125 S. E. 209 
(1924); cf: Miller Rubber Co. v. Blewster-Stevens Service Station, 171 Ark. 1179, 
287 S. W. 577 (1926) ; Parry Mfg. Co. v. Tobin, 106 Wis. 286, 82 N. W. 154 (1900). 

75 Among the decisions so holding see the cases cited in note 74, supra. 

76 Beasley, Hallett & Co. v. Huyett & Smith Mfg. Co., 92 Ga. 273, 18 S. E. 420 
(1893) ; Tinsley v. Gullett Gin Co., 21 Ga. App. 512, 94 S. E. 892 (1918). 

77 See 2 WILLISTON, SALES §§ 517-42; VoLD, SALES §§ 85-93. 

78 See Note (1920) 7 A. L. R. 1374. 

79 Untrorm SAues Act § 58(2) (a) ; see Stevens v. Sheeler, 27 Barb. 658, 663-64 

N. Y. 1858). 
80 emnense Sates Act § 58(2)(a); Grange Co. v. Farmers’ Union & Milling 
Co., 3 Cal. App. 519, 86 Pac. 615 (1906) ; cf. Cabeen v. Campbell, 30 Pa. 254 (1858). 

81 Diehl v. McCormick, 143 Pa. 584, 22 Atl. 1033 (1891) ; see 2 WILLISTON, SALES 

§ 528; Whitehead v. Anderson, 9 M. & W. 518, 535 (1842). 
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tation at his order terminates the transit by the original shipper.*? Rerouting 
for the buyer prior to arrival has been said to have the same effect.8* In 
M. Degaro Co. v. Cleveland, C. C. & St. L. Ry.,8* goods were consigned to 
the buyer in Denver, but before reaching this point, at the consignee’s re- 
quest they were diverted to himself, notify X, at Cincinnati. After the con- 
signment had arrived in Cincinnati, but before delivery, the seller notified 
the railroad to stop. On the carrier’s refusal to surrender possession to X, 
the latter brought an action for conversion. The Ohio Supreme Court held 
that the stoppage was effective since the buyer had ordered merely a “ diver- 
sion ” rather than a “ re-shipment ’’.85 

Before its decision in the Degaro case had been affirmed, the intermediate 
court of appeal in Ohio had occasion to decide whether diversion of goods 
at the behest of the consignee renders the latter liable for the freight. In 
S. A. Gerrard Co. v. New York, N. H. & H. R. R.,°® the goods were diverted, 
before reaching the original destination, to a third party who refused to 
accept them. Thereupon the carrier sold the goods but did not realize the 
amount of the freight and demurrage. The buyer was held to be liable for 
these charges.87 The reason for the decision is obvious: as the court points 
out, a contrary result would subject the shipper to a risk of almost unlimited 
loss at the hands of an irresponsible consignee. But if the carrier is no 
longer carrying the goods for the seller, it is difficult to explain the continu- 
ance of the latter’s right to stop. The manner in which the court distin- 
guishes the Degaro case is hardly illuminating: “That decision, however, 
was based upon the fact that there was one continuous shipment, and that 
the right of stoppage in transitu was by reason thereof.” ®* 


DAMAGES 


Effect of Resale Contract on Damages for Delayed Delivery. In Pastor v. 
Lindner & Bros., Inc.,8° the New York Appellate Division had occasion to 
question the extent to which market prices should be considered conclusive 
in determining the amount of damages for breach of contract by a seller of 
goods. Prior to the date set for the delivery of some velvets, the buyer had 
entered into favorable agreements to resell the merchandise ‘he was to receive. 
The goods arrived late, and during the delay the market prices for velvets 
had fallen considerably, but the sub-purchasers accepted delivery and paid 
in full, apparently without complaint. The trial court ruled that the buyer 
was not entitled to damages since in fact he had not been injured by the 
breach. On appeal the buyer contended that the resale contracts must be 





82 Norfolk Hardwood Co. v. New York Cent. & H. River R. R., 202 Mass. 160, 
88 N. E. 664 (1909) ; see In re Nesto, 270 Fed. 503, 505-06 (C. C. A. 3d, 1921). 

88 Cf. Mechan & Sons, Ltd. v. North-Eastern Ry., 48 Scot. L. R. 987 (1911). 

84 123 Ohio St. 179, 174 N. E. 587 (1931). 

85 A diversion occurs where the destination is altered in the course of the origi- 
nally contemplated transit between the seller and buyer. A re-shipment implies 
that goods which have come to their original destination are sent on a further 
journey. 

86 39 Ohio App. 84, 176 N. E. 126 (1930). 

87 Accord: New York Central R. R. v. Platt & Brahm Coal Co., 236 Ill. App. 
150 (1925) (liable for excess after part payment by second consignee). 

88 39 Ohio App. at 85, 176 N. E. at 126. 

89 233 App. Div. 396, 253 N. Y. Supp. 184 (1931). 
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ignored and recovery based on the usual rule that damages for delay are 
measured by the difference between the market prices on the dates of actual 
and agreed delivery.°° The Appellate Division took the view that the buyer 
was entitled to damages. But since an application of the general rule to that 
part of the velvet resold above the market price would allow him to profit 
inequitably by the seller’s breach, it was held that, as to those goods, the 
proper measure was the difference between the market price at the time 
delivery was due and the resale price. 

This decision follows that of the Privy Council in Wertheim v. Chicoutimi 
Pulp Co.®! These appear to be the only reported cases in which the seller 
sought to limit the buyer’s damages because of a resale contract completed 
without loss to the buyer despite the seller’s delay in delivery.°? The rule 
adopted, however, fails to apply consistently the reasoning invoked to justify 
a departure from the regular measure of damages. This measure is predi- 
cated upon the presumption that if the goods had been delivered upon the 
agreed date they would have been worth their market price at that time; and 
similarly, when they were actually delivered, presumptively they were only 
worth their then market value. The loss suffered, therefore, would be the 
difference between the two market prices. In the instant case, however, 
the court advanced the argument that the basic presumption that the goods 
are worth only the market price to the buyer at the time of actual delivery is 
rebutted by the resale above that price.®* But since the resale contracts were 
made before the time of promised delivery, the corresponding presumption as 
to their value to the buyer at that date °* would seem to be rebutted similarly; 
since at both dates the goods, on this basis, would be worth their resale price, 
no loss would appear to be suffered.®® 

Where the buyer suffers no real loss, he should not be permitted to com- 
plain against a complete denial of damages. The purpose of contract dam- 
ages is compensation for loss of an expected bargain—that is, to put the 
plaintiff in as good a position as he would have enjoyed had the contract 
been performed.°* On the other hand, if the resale contract does not call 
specifically for the goods to be received from the seller, there is always the 





90 See 2 Sepcwick, Damaces (oth ed. 1912) § 735(c); 3 WitListon, ConTRACTS 
(1920) § 1590. 

91 [ro11r] A.C. 301. 

92 It has also been held that where goods not bought for resale could not have 
been used during the period of delay, no damages are recoverable. Hendry v. 
Irvine, 9 Cal. App. 376, 99 Pac. 408 (1908); Eichbaum v. Caldwell Bros. Co., 58 
Wash. 163, 108 Pac. 434 (1910) ; cf. Englehart v. Cassat, 305 Pa. 117, 157 Atl. 256 
(1931), (1932) 45 Harv. L. Rev. 1258. In this case the plaintiff was denied dam- 
ages for the defendant’s delay in delivering stocks during a fall in the market be- 
cause he failed to show that he would have resold the securities. 

93 See Wertheim v. Chicoutimi Pulp Co., supra note 91, at 308, quoted in Pastor 
v. Lindner & Bros., Inc., supra note 89, at 399, 253 N. Y. Supp. at 188-89. 

94 See Wertheim v. Chicoutimi Pulp Co., supra note 91, at 308; Cutting v. 
Grand Trunk Ry., 13 Allen 381, 385, 386 (Mass. 1866). 

95 Another fallacy involved in substituting the resale price for the market value 
at the date of delivery only is illustrated by the situation where the resale price is 
below the market rate when the goods arrive. The formula of the Wertheim case 
would lead to an augmentation of the damages here. This problem arose with 
reference to some of the velvets in Pastor v. Lindner & Bros., Inc., but the court 
simply declared that as to those goods the orthodox measure of damages should be 
employed. 

96 See 3 Wittiston, ConTRACTs § 1338. 
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possibility that the buyer might have resold the goods on the higher market 
in the event of a prompt delivery and then bought on the lower market to 
fulfill his obligations to the sub-purchaser. If such a transaction were pos- 
sible the buyer should be given the benefit of the profit he would have 
made,®*’ and this will ordinarily be measurable by the fall in the market price. 
Loss of goodwill resulting from delayed delivery to the sub-buyer may also 
be a factor to be considered in determining the full measure of damages. 

Whether attention should ever be paid to resale contracts must depend on 
whether the circumstances involve sufficient hardship to require departure 
from the simple rule which works substantial justice in the vast majority 
of cases. There are two other situations in which some American courts 
seem to have definitely rejected the market price as conclusive of minimum 
damages. Where the seller fails to deliver goods which the buyer has resold 
under a contract conditioned upon performance by the seller, the buyer’s 
recovery has been restricted to his expected profit.** Likewise, where the 
buyer is able to replace the goods not delivered at a price below the market 
rate, the latter is sometimes disregarded.°® The Sales Act is not clear upon 
this point. With regard to non-delivery, §67(3) provides that “in the 
absence of special circumstances showing proximate damages of a greater 
amount ” the measure of damages is the difference between the contract 
price and the market rate when delivery is due. The draftsman of the Act 
interprets the use of the word “ greater” as precluding reduction below the 
amount determined according to the usual measure,1°° but at least in 
the situation where the buyer can replace below the market, the wording 
does not appear to have been given this effect.1° 





97 See (1911) 25 Harv. L. Rev. 87; 2 Sepcwicx, Damaces § 735b; cf. Slater v. 
Hoyle & Smith, Ltd., [1920] 2 K. B. 11. Neither in the Wertheim nor the Pastor 
case was it certain whether the second contract could be satisfied only by the goods 
involved in the first transaction, but the buyer’s intention seems to have been to 
resell the identical goods. 

98 Kaye v. Eddystone Ammunition Corp., 250 Fed. 654 (E. D. Pa. 1918); 
Texas Co. v. Pensacola Maritime Corp., 279 Fed. 19 (C. C. A. 5th, 1922), 292 Fed. 
61 (C. C. A. 5th, 1923); Isaacson v. Grean, 165 N. Y. Supp. 218 (App. Term 
1917) (not officially reported) ; Bernhardt Lumber Co. v. Metzloff, 113 Misc. 288, 
184 N. Y. Supp. 289 (1920) ; Foss v. Heineman, 144 Wis. 146, 128 N. W. 881 (1910) ; 
see 2 WILLISTON, SALES § 599i; cf. 2 Sepcwick, Damaces § 735b. But cf. United 
States v. Burton Coal Co., 273 U. S. 337 (1927). In England it has been estab- 
lished that the resale contract is immaterial under these circumstances. Rodocanachi, 
Sons & Co. v. Milburn Bros., 18 Q. B. D. 67 (1886) ; Williams Bros. v. E. T. Agius, 
Ltd., [1914] A. C. 510. 

99 Corn Planter Ref. Co. v. Jenkins & Co., 217 Ill. App. 139 (1920) ; see Iron 
Trade Products Co. v. Wilkoff Co., 272 Pa. 172, 177, 116 Atl. 150, 151 (1922); cf. 
2 Wiruiston, SALES § 599g; 2 SEDGWICK, DAMAGES § 735a. 

100 See 2 WiLLIsToN, SALES § 599i; cf. Garfield & Proctor Coal Co. v. New 
York, N. H. & H. R. R., 248 Mass. 502, 143 N. E. 312 (1924). 

101 Corn Planter Ref. Co. v. Jenkins & Co., and Iron Trade Products Co. v. 
Wilkoff Co., both supra note 99, were decided when the Sales Act was in force. In 
neither case, however, did the opinion advert to this interpretation of the word 
“greater.” Professor Williston seems to assume that such cases are unaffected by 
the Act, and confines his argument on the word “ greater” to the situation where 
the resale contract is conditioned on delivery by the seller. Iron Trade Products 
Co. v. Wilkoff Co., supra note 99, lends support to this interpretation. 

A similar problem is presented where goods sold under a warranty are resold 
without warranty and without knowledge of the defect. Most cases award the 
buyer the usual measure of damages for breach of warranty, the difference between 
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DECEPTIVE SITUATIONS 


The recent tendency to protect those who rely on the apparent ownership 
of persons in possession of goods 1°? is illustrated in several decisions of the 
past year. 

Trust Receipts.°* Increased use of trust receipts, especially in the financ- 
ing of automobile sales to dealers, has occasioned many hard cases. Some 
courts have protected third parties by interpreting broad language in chattel 
mortgage or conditional sale recording statutes as applying to the trust re- 
ceipt transaction.1°* A more specific provision *° referring in terms only 
to deeds and mortgages was given a similar effect by a federal district court 
in In re Draughn & Steele Motor Co.°* An automobile had been shipped 
by the manufacturer apparently to the order of the dealer. The latter paid 
fifteen per cent of the purchase price to a finance company which paid for 
the car and permitted the dealer to take the bill of lading under a trust 
receipt in return for a time draft. When the dealer became bankrupt, the 
company was not allowed to assert any rights on the car against the trustee 
because of its failure to record the transaction. The court assumed that the 
bill of lading was to the dealer’s order and reasoned that payment of the pur- 
chase price consequently invested him with title, which passed from him to 





the value of the goods as warranted and the value as delivered, even though he is 
not liable to the sub-purchaser. K. W. Ignition Co. v. Greenville Metal Products 
Co., 66 Ind. App. 345, 114 N. E. 989 (1917); Miller v. Eno, 14 N. Y. 597 (1856); 
see Brown v. Bigelow, 10 Allen 242, 244 (Mass. 1865) ; cf. Attalla Oil & Fertilizer Co. 
v. Goddard, 207 Ala. 287, 92 So. 794 (1922). Contra: Western Implement Co. v. 
Blodgett, 24 Cal. App. 19, 149 Pac. 38 (1914). The language of § 69(7) of the 
Sales Act, referring to damages for breach of warranty, presents the same problem 
in the interpretation of the word “ greater” as §67(3). It is interesting to note 
that the Sales Act has no section on the measure of damages for delayed delivery 
corresponding to §67(3) (non-delivery) or § 69(7) (breach of warranty). 

102 Cf, (1931) 45 Harv. L. REv. 375. 

108 See Voip, SALES (1931) §§ 111-18; Hanna, Trust Receipts (1929) 29 Cot. 
L. Rev. 545, Trust Receipts (1931) 19 Cavir. L. Rev. 257. 

104 In In re Bettman-Johnson Co., 250 Fed. 657 (C. C. A. 6th, 1918), the fol- 
lowing definition in the Ohio Conditional Sales Act was held to include trust re- 
ceipts: “ When personal property is sold to a person to be paid for in whole or in 
part in installments, or is leased, rented, hired or delivered to another on condition 
that it will belong to the person purchasing, leasing, renting, hiring, or receiving it, 
when the amount paid is a certain sum, or the value of the property, the title to it 
to remain in the vendor, lessor, renter, hirer or deliverer thereof... .” Onto GEN. 
Cope (Page-Adams, 1912) § 8568. In 1925 the Ohio Act was amended to spe- 
cifically exempt trust receipts from the wording of the statute, except as to bona 
fide purchasers and mortgagees. An affidavit may be filed that business is being 
carried on with trust receipts, constituting notice to creditors for the following 
three years. 111 Ohio Laws 1925, p. 116; On10 Gen. Cope (Page, 1932) § 8568. 
Cf. Industrial Fin. Corp. v. Cappelmann, 284 Fed. 8 (C. C. A. 4th, 1922) ; General 
Motors Acceptance Corp. v. Boddeker, 274 S. W. 1016 (Tex. Civ. App. 1925) ; In re 
Richheimer, 221 Fed. 16 (C. C. A. 7th, 1915). 

105 “ No deed or deed of trust or mortgage conveying a legal or equitable title 
to real or personal estate... .” Ky. Stat. (Carroll, 1930) § 496. 

106 4g F.(2d) 636 (E. D. Ky. 1931). In a case decided upon another ground 
the Court of Appeals of Kentucky previously had referred to “the Kentucky rule 

. . that, whatever may be the name or form of a transaction, when it is designed 
to hold personal property as a mere security for a debt, it is regarded as a chattel 
mortgage.” See General Motors Acceptance Corp. v. Sharp Motor Sales Co., 
233 Ky. 290, 293, 25 S. W.(2d) 405, 406 (1930). 
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the finance corporation.!°*? On this interpretation of the facts the transac- 
tion was regarded as a mortgage, but the court declared that even if it were 
not a mortgage, “ the principle which requires a conditional sale to be treated 
as a mortgage °° requires it to be so treated.” 

In a somewhat different case '°° arising in Tennessee, an automobile deal- 
er’s purchases were financed by various transactions of which the following 
is typical. The bill of lading to the manufacturer’s order with draft attached 
was sent to the A bank. The dealer then borrowed money from the B bank 
with which to pay the draft, at the same time executing a trust receipt to the 
B bank. Upon paying the draft he received the bill of lading and obtained 
the car. The court took the view that on delivery of the bill of lading, title 
to the car passed directly from the manufacturer to the dealer, and that 
the B bank’s trust receipt was no better than an unrecorded chattel mortgage 
on the dealer’s after-acquired interest. Hence the transaction was held void 
as against the dealer’s trustee in bankruptcy.1?° 

Both cases are interesting because of the care with which the transactions 
were distinguished from the usual trust receipt transaction on the theory that 
those claiming under the receipts had acquired title from the buyer, if at all. 
In the normal trust receipt transaction, the financing company acquires its 
interest directly from the seller 1 and this interest has often been protected 
despite provisions for the recording of chattel mortgages or conditional 
sales.1!2 Clearly, where the obligor has independently acquired title and then 
surrenders it to secure an indebtedness, the transaction is a chattel mortgage 
in all but name and should be treated as such.11* Where, however, the whole 





107 Apparently the possibility that legal title vested in the dealer at the time 
of shipment was not considered. Cf. 1 WILLIsTon, SALEs § 285. Although the facts 
do not clearly appear, it seems likely that the finance company’s receipt of the bill 
of lading and surrender of the same to the dealer against the trust receipt were both 
effected by a local bank which acted for both the manufacturer and the finance 
company. This seems to have been the situation in Jn re James, Inc., 30 F.(2d) 
555 (C. C. A. 2d, 1929), where the finance company’s interest was protected as 
against the trustee in bankruptcy. Cf. VoLp, SALES 370. 

108 In Kentucky, all conditional sales are treated as mortgages for purposes of 
recordation. Barney & Smith Mfg. Co. v. Hart, 8 Ky. L. Rep. 223, 1 S. W. 414 
(1886) ; see note 106, supra. The present court explained this principle as follows: 
“The ground upon which a conditional sale is held to be a mortgage is that it is 
an attempt to evade the recording statute.” Most courts have held chattel mort- 
gage recording acts to be inapplicable to conditional sales. See 1 WuLLIsTON, 
SALES § 337. 

109 Jn re Alday Motor Co., 50 F.(2d) 228 (D. Tenn. 1930). 

110 The recording act refers to “ mortgages and trust of personalty,” “ mort- 
gages and deeds of trust of either real or personal property.” Tenn. Cope (Wil- 
liams, Shannon, Harsh, 1932) §§ 7192, 7621. 

111 See In re James, Inc., supra note 107, at 557-58. Massachusetts has adopted 
a narrow definition of “trust receipt,” apparently restricting protection of the 
security-holder to the situation where the title comes from a “ foreign” seller and 
where the security-holder has bought the goods in his own name. See Simons v. 
Northeastern Fin. Corp., 271 Mass. 285, 289-90, 171 N. E. 643, 644 (1930). 

112 Chattel mortgage and conditional sale recording provisions have been ex- 
pressly held inapplicable. In re James, Inc., supra note 107; Commercial Credit 
Corp. v. Northern Westchester Bank, 256 N. Y. 482, 177 N. E. 12 (1931). In the 
following cases the holders of unrecorded trust receipts were protected against 
third parties. The courts did not discuss the applicability of existing chattel mort- 
gage or conditional sale acts. In re Otto-Johnson Mercantile Co., 52 F.(2d) 678 
(D. N. M. 1928) ; General Motors Acceptance Corp. v. Hupfer, 113 Neb. 228, 202 
N. W. 627 (1925). 113 See VoLp, SALES 367. 
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transaction appears to follow one unified financing plan, a distinction based 
upon the source of the financing company’s interest is difficult to draw. 
Every trust receipt is in practical effect equivalent either to a mortgage, a 
conditional sale,!!* or a pledge leaving the pledgee in possession.‘ All such 
undisclosed interests may create equally deceptive situations.14* The Uni- 
form Chattel Mortgage Act, as recommended in 1926 and amended in 1927, 
includes trust receipts in the definition of chattel mortgages.117 As yet the 
statute has not been adopted in any state. Compulsory recordation of trust 
receipts has been opposed on the ground that the rapidity with which 
goods are resold by dealers and the frequent practice of effecting the trans- 
action through correspondents of the financing company would impose an 
undesirable burden upon business.1** As a compromise the tentative draft 
for a Uniform Trust Receipts Law provides that such instruments when un- 
recorded are effective against all creditors for a limited period.11® The value 
of any recording system for security interests in chattels may well be ques- 
tioned. Large creditors and buyers are probably not in the habit of relying 
on appearances and smaller ones usually do not investigate the records. But 
it would seem that a careful third party should not be deprived of protection 
merely because there are those who do not take advantage of the precautions 
which are available. 


Effect of Recording as Against Bona Fide Purchasers. The hardship re- 
sulting to the bona fide purchaser of goods held under a trust receipt by the 
protection accorded the holder of the receipt may be mitigated by the tend- 
ency to extend the principles of estoppel or apparent authority in cases 
where divided ownership leads to a deceptive situation. The bona fide pur- 
chaser from a dealer may thus be protected in the absence of recording stat- 
utes; and even where the mortgagee has recorded, he is frequently precluded 
from asserting his adverse interest.1*° The same rule would probably be ap- 
plied against the conditional vendor.'2!, In Denno v. Standard Acceptance 
Corp.,'22 the innocent purchaser of an automobile obtained an injunction 





114 Cf, 1 WiLLisTon, SALES § 338b. 

115 The general rule is that a pledge is ineffective if the pledgor is in possession, 
but an exception is usually made where he is given possession for a special purpose. 
See Hanna, Trust Receipts (1929) 29 Cov. L. Rev. 545, 550; 1 WILLISTON, SALEs 
§ 338a. 

116 See 1 WixListon, SALES § 338b. Doubtless the mortgagor’s prior absolute 
ownership makes the mortgagee’s interest the most dangerous to unsuspecting third 
parties. Cf. VoLp, SALEs 358 et seq. 

117 Section 6; see 9 Unrr. Laws Ann. (Supp. 1930) 77; cf. HANDBOOK OF THE 
NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAws (1926) 423. 

118 See VoLp, SALES 360. 

119 HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNI- 
FORM STATE Laws (1930) 290, 295; id. (1931) 296, 297. But purchasers would be 
protected under certain circumstances regardless of recordation. Cf. note 126, infra. 
Compare the Ohio statutory provisions, note 104, supra. 

120 Moore v. Ellison, 82 Colo. 478, 261 Pac. 461 (1927); Boice v. Finance & 
Guaranty Corp., 127 Va. 563, 102 S. E. 591, 10 A. L. R. 654 (1920) ; O’Neil v. Cheat- 
wood, 127 Va. 96, 102 S. E. 596 (1920) ; cf. In re Hallbauer, 275 Fed. 126 (S. D. 
Fla. 1920). But cf. Hardin v. State Bank of Seattle, 119 Wash. 169, 205 Pac. 
382 (1922). 

121 Cf. (1924) 11 Va. L. Rev. 235; see Holcomb, J., dissenting, in Hardin v. 
State Bank of Seattle, supra note 120, at 175, 205 Pac. at 384. 

122 778 N. E. 513 (Mass. 1931), (1932) 80 U. or Pa. L. REv. 755. 
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against an action of replevin by a finance company holding a recorded mort- 
gage executed by the dealer who sold the car. The automobile was not 
exhibited for sale, but other cars subject to the same mortgage were shown 
to prospective purchasers and the plaintiff bought from samples on exhibition. 
Although the security instrument provided that the dealer should not sell 
without written authority, the Supreme Judicial Court of Massachusetts held 
that the injunction was properly granted since the mortgagee had knowingly 
created a situation likely to mislead purchasers. 

A conditional sale contract was treated similarly in Northwestern Finance 
Co. v. Russell.12° An automobile dealer assigned to a finance company a 
conditional sale contract covering a car which had been sold to a salesman, 
ostensibly for purposes of demonstration in the dealer’s business. Within 
the period required by the conditional sales recording act, the finance com- 
pany filed the instrument with the assignment indorsed thereon. Subse- 
quently, the dealer sold the car to a bona fide purchaser who was held to take 
free of the security interest.1** 

The Massachusetts court relied primarily on “ apparent authority”. In 
the absence of a recording act, the application of this principle would not 
be surprising,'*® and a recording system does not necessarily preclude the 
operation of the rules otherwise applicable to misleading situations.12® But 
some courts have taken the view that the constructive notice effected by 
filing a chattel mortgage gives a bona fide purchaser sufficient protection.127 
In the Northwestern case, the court invoked a more nebulous doctrine of 
“comparative innocence”. Prior to conditional sale recording acts, the con- 
ditional seller was usually protected.1** Now, compliance with the provisions 


‘ 





123 161 Wash. 389, 297 Pac. 186 (1931). On identical facts the Minnesota Su- 
preme Court reached an opposite result. Drew v. Feuer, 240 N. W. 114 (Minn. 
1931), (1932) 30 Mic. L. Rev. 1125. 

124 Since the vendee was a party to the fraud, the sale by the dealer was au- 
thorized as far as the former’s interest was concerned. The court also relied on 
the argument that a bill of sale of the vendor’s title should have been filed. Cf. 
Wasu. Comp. Stat. (Remington, 1922) § 5827. The Washington statute has been 
construed to require that a bill of sale be issued as well as filed. Whiting Mfg. Co. 
v. Gephart, 6 Wash. 615, 34 Pac. 161 (1893); see Houghland v. Wolfe, 122 Wash. 
473, 475, 210 Pac. 805 (1922). However, in State Bank of Black Diamond v. 
Johnson, 104 Wash. 550, 177 Pac. 340 (1918), a conditional vendor’s assignee who 
filed no bill of sale was protected in a situation substantially like that of the instant 
case, except that the court did not find that the facts warranted an estoppel. But 
cf. Flynn v. Garford Motor Truck Co., 149 Wash. 264, 270 Pac. 806 (1928). 

125 See 2 MecHEeM, AGENCY (2d ed. 1914) § 2112 et seg.; cf. 1 WILLISTON, SALES 
§ 314 et seq.; Cable Co. v. Miller, 162 Iowa 351, 143 N. W. 94 (1913); Smith v. 
Clews, 114 N. Y. 190, 21 N. E. 160 (1889). 

126 See cases cited in notes 120, 121, supra. Section 9 of the Uniform Condi- 
tional Sales Act protects the purchaser in the ordinary course of business where 
the seller “ expressly or impliedly consents that the buyer may resell . ... prior to 
performance of the condition.” The proposed Uniform Chattel Mortgage Act pro- 
vides in § 18, 2(a) that permission to place the goods in the mortgagor’s stock in 
trade or sales or exhibition room shall be equivalent to permission to sell. 9 UNir. 
Laws Ann. (Supp. 1930) 79. Section 8 of the tentative draft for a Uniform Trust 
Receipts Act has a similar provision. See HANDBOOK OF THE NATIONAL CONFERENCE 
OF COMMISSIONERS ON UNIFORM STATE LAws (1931) 296, 299. 

127 Utica Trust & Dep. Co. v. Decker, 244 N. Y. 340, 155 N. E. 665 (1927); 
Whitehurst v. Garrett, 196 N. C. 154, 144 S. E. 835 (1928). 

128 Harkness v. Russell, 118 U. S. 663 (1886); Liver v. Mills, 155 Cal. 459, 
tor Pac. 299 (1909). Contra: Dearborn & Raysor, 132 Pa. 231, 20 Atl. 690 (1890). 
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of the act generally makes his title indefeasible. But where the situation is 
particularly apt to deceive the purchaser as in the case of a salesman or 
dealer left in control of the chattel, it seems only fair to compel the creditor 
who has helped create the deceptive situation and derives the benefit there- 
from to bear the risk of the debtor’s failure to observe the contract.1?9 
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REPORT BY THE COMMITTEE TO StuDy COMPENSATION FOR AUTOMOBILE ACc- 
CIDENTS. Columbia University Council for Research in the Social 
Sciences. Philadelphia: International Printing Co. 1932. Pp. 300. $1. 


The suspicion that our common-law system has been unequal to the task of 
affording adequate compensation to persons injured in automobile accidents 
has been with us for some time. But a study of this nature has been wanted 
to show the completeness of that failure. And failure is amply demonstrated 
by this report. The authoritativeness of this committee’s findings depends, 
of course, upon the scientific quality of the method that underlies them. In 
the main the technique is subject to little criticism. An intensive case study 
of some 8,849 automobile accidents affords the basic data for the conclusions 
underlying the report. The cases come from different rural and urban com- 
munities, so that the sample seems sufficiently representative to allow of 
general deductions. It is surprising, however, to see how a large figure of 
nearly nine thousand melts away as the cases are broken up into usable units. 
Thus about four thousand cases had to be discarded, mainly for want of suffi- 
cient facts, leaving as a basis for operation only 4,962 cases. These, in turn, 
divide into smaller categories, coming down to 345 cases dealing with fatal 
injuries, and 282 concerned with permanent disability. With respect to varia- 
tions in local treatment, the important conclusions of the committee dealing 
with fatal accident litigation in Boston rest upon the study of not more than 
36 and not less than 26 cases. Such rigorous pruning of the raw material gives 
some indication of the scientific integrity of the committee’s method; it also 
raises some doubts as to the representativeness of particular samples and the 
consequent stability of particular conclusions resting on such a small apex. 

The committee avowedly made no inquiry as to the incidence of fault upon 
recovery of compensation. The figures, however, themselves demonstrate 
that the idea that individual moral culpability is the basis for shifting losses 
is little more or less than a pious fraud. Lawyers active in Massachusetts, 
where compulsory insurance is in force, are becoming aware that in practice 
the concept of negligence has given way to a working theory of absolute lia- 





In an important group of cases, this protection was not usually given the conditional 
seller, namely, where goods were sold for resale in the ordinary course of business. 
Spooner v. Cummings, 151 Mass. 313, 23 N. E. 839 (1890); see (1931) 55 C. J. 
§ 1235. 

129 In Finance Corp. of N. J. v. Jones, 97 N. J. L. 106, 116 Atl. 277 (1922), 
aff'd, 98 N. J. L. 165, 119 Atl. 171 (1922), a purchaser of an automobile from a 
dealer having possession under a recorded conditional sale contract was protected 
on the ground that, under the statute, the dealer had implied authority to resell 
in spite of a clause in the contract stating that the dealer shall not resell without 
the written consent of the seller. See note 126, supra. But see (1931) 55 C. J. 


§ 1235. 
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bility, with negligence only a factor in the measure of damages. The com- 
mittee’s figures illustrate that this is characteristic in any situation where the 
injured person seeks recovery from an insured owner or operator. The per- 
centage of recovery, without inquiry as to fault, in insured fatai cases runs to 
88%, in insured cases of permanent disability to 96%. It is hardly conceiv- 
able that the line which fault would cleave in these instances runs at all in the 
neighborhood of these percentages. Such figures themselves are sufficient to 
challenge the common law’s naive assumption that fault is discoverable in 
the majority of automobile accidents, and yet our whole system, but for the 
intervention of a wisely unscientific jury, rests upon such a theory. Taught 
law is not tort law. 

The réle played by insurance in dictating recovery in automobile accidents 
has always been assumed to be not insignificant; but even the most sanguine 
sceptics were hardly prepared for the startling figures of this report. Recov- 
ery of compensation in fatal insured cases reaches 88% as contrasted with 
17% in non-insured cases. In permanent disability cases the figures are re- 
spectively 96% and 21%, while in temporary disability cases the ratio is 
86% to 27%. The same story is revealed in the amount of compensation paid. 
In 63% of the insured permanent disability cases, payments sufficient to cover 
the partial losses were made; in the non-insured cases only 5% received such 
payments. Put in dollars and cents, the average recovery in fatal insured 
cases runs at %1,403, as contrasted with an average of $80 in non-insured fatal 
cases. Obviously, apart from insurance, the existing system permits huge 
economic losses to go uncompensated and to rest upon shoulders indubitably 
inadequate to bear the ravages of misfortune. 

The committee has done an important service in evaluating the existing 
schemes for assuring compensation for motor vehicle accidents. The financial 
responsibility laws present a complete failure. How any faith could have been 
put in a device which locks the stable door after the horse has been stolen 
has always seemed a mystery. Still, as the cartoonists so truly observe, no 
simple principle is today immune from the necessity for scientific demonstra- 
tion. To put the case briefly, the committee observes that the financial re- 
sponsibility laws have not stimulated liability insurance, have had no per- 
ceptible effect on accident prevention, have not succeeded in increasing the 
possibilities of recovering compensation, and have entailed burdensome ad- 
ministrative effort without avail. The Massachusetts compulsory insurance 
system fares much better. Because juries, despite considerable stupid appel- 
late tort law, are reaching out after imposing liability regardless of fault, the 
system affords fairly adequate compensation. Compulsory insurance, again, 
has no relation to the accident rate. Its defect is its formal reliance upon 
litigation, which generates delay and wide congestion in the courts. Co- 
operation in the elimination of fraud and a reduction in overhead insurance 
costs may cure the other lack pointed to by the committee that, as yet, the 
prescribed insurance rates have been unremunerative to the stock companies. 

The committee’s recommendations look to a compensation plan that will 
eliminate any question of fault and circumscribe the issue of liability to the 
simple one of whether the injury arose out of an automobile accident. An 
agency, similar to the workmen’s compensation commissions, is entrusted with 
the administration of the act. Set scales of compensation, upon the analogy 
of the workmen’s compensation acts, are worked out. Insurance either by 
private companies or with a state fund is to be a prerequisite to the registra- 
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tion of any motor vehicle. Injured persons can look only to the compensation 
plan for relief. As to the social desirability of such a scheme, there can be 
little question. Its constitutionality is also free from any real doubt, the 
vagaries of judges always excepted. Its cost to the individual and to the 
state, as carefully calculated by the committee, also seems within reason. And 
such a plan, or something truly drastic, will eventually come into being. For 
the present, controversy will concern itself with details. The maximum 
limitations placed upon recovery seem to have been too readily taken from 
the workmen’s compensation acts to fit a heterogeneous economic situation 
as distinguished from a fairly homogeneous one. Their entire theory needs a 
more thorough exploration. It is no answer to the imposition of such maxi- 
mums that, despite them, average recoveries will be considerably in excess of 
what they are now under a compulsory insurance scheme. One system reflects 
damages graduated partly upon fault and the hazards of litigation; the other 
strives for compensation commensurate to the injury. Maximums, of course, 
are necessary, but in their calculation should go the tendency of other types 
of insurance to mitigate the loss. Thus a maximum in fatal cases should take 
cognizance that life insurance is ordinarily present to mitigate extreme losses 
in cases in excess of that maximum. In disability cases, the infrequency of 
accident insurance is an item to reckon with in the determination of an ap- 
propriate maximum. Again, the committee’s plan does not deal with the 
hit-and-run driver, a problem intrinsic to any thorough compensation scheme. 
But these are details to plague the draftsman or some other committee. This 
report lays a foundation and does it well. It is a challenge thence to move on, 
not to restate but profoundly to remake law. 
J. M. Lanois. 
Harvard Law School. 





CONVICTING THE INNOCENT. By Edwin M. Borchard. New Haven: Yale 
University Press. 1932. Pp. xxix, 421. $3.75. 


There was a time when the protection of the innocent from wrongful con- 
viction of crime was an important social concern. It could not be too often 
asserted that “there can be no civilization, no ordered life, no real progress, 
when the legal right of even the most obnoxious, the most unpopular citizen 
is not upheld against the multitude by the judicial tribunal and enforced by 
the whole power of the State.” 1 Now, when so many of us are agitated over 
the social danger of organized gang activities and crime in the United States, 
less attention is paid than should be to safeguarding the rights of accused 
persons. The existence of organized mercenary assassination has created a 
tendency to revert to the attitude of the frontier community in which the 
interest of the individual is submerged in the determination to reduce the 
volume of crime. Society thus slips backward. Mr. Borchard truly says, 
“While it is true that our lax methods of administering the criminal law, the 
possibility of acquittal on technical grounds, and the usual requirement of 
unanimity on the part of twelve jurymen bring about nine cases of unjust 
acquittal to one case of unjust conviction, still that fact is no excuse for a 
failure to acknowledge the principle and to remedy the evil.” ? 





1 Ross, J., in O’Neill v. Johnston, [1908] 1 Ir. R. 358, 385. 2 P. 407. 
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This carefully documented study covers sixty-five convictions indubitably 
proved wrongful. Some of them were seemingly unavoidable by any system 
or wit of man; some — that of Ameer Ben Ali, for example — because of the 
strangeness of the prisoners’ environment or their inability to explain the 
connections and meaning of events in this queer world. In an unfortunately 
large number of the cases,* the conviction was due to the eagerness or negli- 
gence of the police or private detectives, the overzealousness of prosecutors, 
or the race prejudices of a jury or the community against negroes or Mexi- 
cans. Other causes were the jury’s disapproval of the past life or the asso- 
ciations of the accused, the undue weight given to a mistaken identification 
of the assailant by the victim of a violent crime, and the prejudice created 
against an innocent person by a false alibi. The “ third degree ” cases expose 
the crudeness of our civilization and the attitude of mind that neither statutes 
nor regulations can change. The solution would seem to require a social ripe- 
ness in which men show their zeal in the public service by so acting “ as not 
to forget we are gentlemen,” and consider violence or trickery against a third- 
time offender as much forbidden as against a member of the Board of Alder- 
men. 

The material in this book makes sensational reading; but Mr. Borchard, 
like Mr. Justice Holmes, recognizes that thoughtless curiosity in sensational 
events can be turned into philosophy by the realization that each event is a 
part of a whole. These cases show by induction some improvements necessary 
in our jurisprudence and criminology. ‘“ There should be a review by an ap- 
pellate court on the facts as well as on the law, in cases of felony or at least 
in capital cases, as there is in New York and New Jersey and in England and 
Scotland.” + The courts of criminal appeal should have the power, as in Eng- 
land, to “ quash the conviction without ordering a new trial, if they think the 
conviction constitutes a miscarriage of justice.” ° Most important, indemnity 
on a generous scale should be provided for one unjustly convicted, since a 
pardon or release on a new trial after punishment is a wholly inadequate re- 
dress; the bounty of 42,000 francs given by Louis XV to Madame Calas and 
her family did not reimburse them for even the material losses suffered at the 
hands of the “ capitoul ’ David and the magistrates of Toulouse. Mr. Bor- 
chard is indifferent to the question, suitable for legal grammarians, whether 
the indemnity can be rested “ on a dogmatic legal ground ”; ® pragmatic argu- 
ment supports it as a form of social insurance in favor of those injured by the 
state’s judicial machinery. A description is given of the legislation providing 
indemnity, together with comprehensive notes of the writings on the subject. 
The reticence of Mr. Borchard’s treatment and style has enhanced the emo- 
tional and intellectual effect produced by his material. 

CHARLES P. How ann. 

New Haven, Conn. 





PATENT RIGHTS FOR SCIENTIFIC Discoveries. By C. J. Hamson. Indianapo- 
lis: Bobbs-Merrill Co. 1930. Pp. xvii, 286. $5.00. 


This book is concerned with the proposal to reward discoverers of new 
scientific principles or scientific facts, as distinguished from inventions of 





3 Twenty-five of the sixty-five. 5 P. xxiv. 
4 Pp. xxi. 6 P. 387n. 
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already patentable processes, by some sort of patent right. Most American 
readers will be surprised to learn how well advanced in Europe is the idea of 
extending patent rights to scientific discoverers. In this country, the subject 
has been accorded hardly any attention and for the express purpose of arousing 
interest in the problem the Charles C. Linthicum Foundation Committee an- 
nounced “ Scientific Property ” as the subject for competition in 1929. This 
study by Mr. Hamson, an Englishman, received the award for that year. 

Although “ principle ” patents, so-called, had been suggested from time to 
time, not until after the war did they receive any serious attention. The 
desperate situation of the “ savant ” in France following the war seems to have 
stimulated scientific societies and others to endeavor to formulate some plan 
whereby a scientist could receive due compensation when his scientific dis- 
coveries were utilized in industry. Authors are given protection for their writ- 
ings, artists for their artistic creations, inventors for their inventions, and 
now, more lately, horticulturists have been recognized as entitled to patent 
rights in new horticultural species.1_ Although a scientific discoverer is not a 
creator, since he merely lifts the veil and discloses a principle or a law of 
nature which has always existed, nevertheless his discovery may result from 
intellectual labor of a high character, and may render a great service to society. 
If the inventor, the author, the artist, and the horticulturist are to be re- 
warded for the results of their intellectual labors, there is justice in the claim 
of the scientist that he should receive some compensation from third parties 
who avail themselves of the fruits of his labor and profit thereby. 

This thought has made a considerable appeal on the continent of Europe, 
and as early as 1922 a bill providing for a reward to scientific discoverers was 
introduced into the Chamber of Deputies in France. The discussion spread to 
other European countries, and the International Committee of Intellectual Co- 
operation of the League of Nations appointed a sub-committee in 1922 to 
study the matter and report thereon. This committee in 1923 made an 
elaborate report which was sent to the different countries for comment and 
criticism. Some eight governmental replies were favorable, others more 
neutral, and a categorical disapproval came from the English government. 
Since then there have been various supplemental reports and extensive studies 
by numerous scientific bodies and individuals, mostly on the continent. A 
new and more complete bill is now before the French Chamber of Deputies, 
with some prospect of passage. 

Mr. Hamson relates the history of the proposal in full, though wearisome, 
detail. Following this historical study and an analysis of the draft convention 
submitted by the committee of the League, he undertakes to formulate in 
some detail his own plan for the protection of scientifie discovery. In the 
concluding portion of his book, he takes up and answers the various objections 
which have been raised to the proposal. 

It is impossible within the compass of this review to consider compre- 
hensively the plan proposed by the League of Nations or Mr. Hamson’s sug- 
gested solution of the problem. In general, all the proponents recognize that 
the scientific discoverer should not have any monopoly of his discovery. Most 
patent systems provide that the patentee shall have a monopoly of his 
patented invention, that is, the right to exclude others from using it. To 





1 29 Stat. 692 (1897), 35 U. S. C. §31 (1926), as amended May 23, 1930, 
Cc. 312, § 1, 46 Stat. 376. 
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exclude others from the use of a scientific principle or a law of nature would 
obviously be improper. Therefore, the idea is to make provision for the 
payment to the scientific discoverer of a kind of license fee or royalty, which 
is to be paid by any industry utilizing the discovery in its industrial proc- 
esses. The scientific discoverer is to acquire so-called patent rights by pub- 
lication of his discovery and registration thereof. The author’s specific pro- 
posal is that a corporation shall own the patent rights as trustee for the 
scientists, shall collect all royalties and conduct all negotiations, paying the 
profits to the patentees. 

The whole idea bristles with practical difficulties. It is of primary im- 
portance that the scientific discovery which is to be rewarded be very carefully 
defined. Such discovery should not include explanations of facts and practices 
which have been utilized without an understanding of the phenomena or prin- 
ciple involved. While Mr. Hamson does present a definite proposal, worked 
out in considerable detail, on some matters it is unsatisfactory. He suggests, 
for instance, that if two scientists make the same discovery at about the same 
time, they should share in the patent right. If we are to have patents of this 
character, there should be no difficulty in determining who is the first dis- 
coverer. Many of the problems that would be involved in these new patents 
have already been worked out in connection with patents for inventions, and 
it would seem probable that the general principles of patent law already for- 
mulated could for the most part be applied to patents for scientific discoveries, 
such as questions of novelty, first invention, anticipation, prior publication. 
Another practical difficulty would be the determination of the reasonable roy- 
alty which the industrial user should pay; and the collection of such royalties 
in a country as large as the United States would not be easy. There is no 
branch of the law of patents so unsatisfactory as that fixing the compensation 
which should be made to a patent owner by an infringer. However, it should 
be possible for a tribunal to work out principles and precedents which would 
reach approximate justice, whereby the scientific discoverer could get a 
reasonable reward without too great a tax upon industry. 

Although Mr. Hamson’s style is stodgy and the book hard reading, as a 
source book it should be of great value to future students of the subject. It is 
to be hoped that the book will stimulate discussion and consideration of this 
interesting proposal in this country. It is not to be lightly dismissed. 


Hector M. Hoimes. 
Boston, Mass. 





QUESTIONNAIRE RELATING TO PuBLiIc Utitities Services. The Tokyo In- 
stitute for Municipal Research. Tokyo. 1932. Pp. 83. 


The literary conventions of our profession are so stodgy that one feels im- 
pelled to apologize for “reviewing” a questionnaire. We have all been 
surfeited by questionnaires. Only an engaging letter of transmittal from the 
Director of the Tokyo Institute for Municipal Research overcame my resist- 
ance to this one of eighty-three pages. But once the initial laziness was con- 
quered, I found myself under a spell. Here was something new —a question- 
naire with vitality and penetration. No doubt any fool may put puzzling 
questions, but only a wise man can ask wise questions. Here were questions 
drawn from a deep well of experience and knowledge. With the enthusiasm 
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thus kindled in me, I began to ignite some of my colleagues and one of them, 
Professor Landis, remarked, “ Why not review it?” Why not? 

The questionnaire has become a nuisance, the easy way, the too easy way 
of sterile social reasearch. We have been so preoccupied with talking about 
the different ways for gaining knowledge that too little attention has been 
given to its pursuit. As though problems do not dictate their own intellectual 
procedures. Legal writers have joined the general vogue of the social sciences 
in much talk about methodology, that graceless word so descriptive of a bor- 
ing activity. And yet intellectual procedures do matter. Knowledge has to be 
won by systematic, well-directed, and tested methods. The questionnaire is 
one of them. But that it can be fruitfully used at any time and for any pur- 
pose does not follow. Still less is it true that a quest for knowledge alone 
qualifies a draftsman of a questionnaire. A questionnaire is more like cross- 
examination and less like a fishing expedition. It must come out of a full and 
not an empty head. It is the fruit of knowledge, not its tree. To authenticate 
insight rather than to discover it, is apt to be the questionnaire’s chief utility. 

That is what the Tokyo document again illustrates. The inquiries are 
grouped under six heads: I General Questions Relating to Public Utilities; 
II Franchises or Public Ownership; III Operation of Public Utilities; IV 
Equipment for Public Utility Services; V Operation of Public Utilities (A) 
Questions Relating to Both Public and Private Enterprises, (B) Questions 
Relating to Public Enterprises, (C) Questions Relating to Private Enter- 
prises; VI Control of Public Utilities. Immanent in these questions is a solid 
treatise on public utilities and their administration. This questionnaire is a 
well-articulated skeleton for such a book. Plainly the stuff of it is in the 
author’s mind. As one considers these questions and their interrelations, he is 
struck by the acute precision with which problems are put, by the sharp 
focussing of attention to the things that are crucial in the world of public 
utilities. Knowing nothing whatever about the Japanese phases of the matter, 
I marvel at the pertinence of these questions to our own pressing utility 
problems. The author is relentlessly specific and relevant. His net is tightly 
drawn; no whale of a talker can escape. Also, the draftsman was too well 
aware of the temptations of questionnaires for cuttle-fish; his questions aim 
to elicit painful reflection and not easy ink. Sheathed in courtesy of style is 
a razor edge of concreteness and pertinence. All the intricacies in the actual 
operation and administration of utilities are kept in mind; not large, vague, 
public aims, but how they may be attained, and how they may be defeated by 
an astuteness greater than the devices for their protection. The author of 
these questions is astonishingly aware that administration is the heart of law; 
not paper devices nor burning dogma, but how things work and how they can 
be “ worked.” 

Surely not accident, not even the accident of an unusual intelligence, can 
account for the effective probe of this questionnaire. Its draftsman has 
realized what is so often forgotten by those who talk about “ methodology ”: 
method is required in the use of a methodology. The letter accompanying 
the present questionnaire helps to account for its value. Even more impor- 
tant, it sheds considerable light on the function of the questionnaire — on 
what its use is, and when and how to use it. Like every instrument, the 
questionnaire must be appropriately employed, with due heed to its resources 
and restrictions. 
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Evidently the control and regulation of public utility services in Japan have 
grown up in the same haphazard, individualistic way as in our cities. For 
reasons that one can surmise, this crude empiricism is no longer adequate. But 
by exploring the body of experience which has been gained in this happy-go- 
lucky way, it ought to be possible to reach a more deeply rooted, because 
more conscious, system of regulation. To track down this experience, to 
interpret its meaning, to fashion more effective arrangements for assuring to 
society those essential services which are furnished by public utilities, the six 
largest cities in Japan turned to the Tokyo Institute for Municipal Research. 
The Institute pursued its investigations not by beginning with a questionnaire, 
but by ending with it. It tapped human testimony regarding the operation and 
administration of utilities after it had mastered the knowledge already in exist- 
ence. Only after exhausting the available sources does it turn to inaccessible 
materials and to the experience in men’s minds. Hence this questionnaire, and 
the thrust and aptness of its questions. 

Foolish it would be to put absolute fetters upon the questionnaire or to 
dogmatize unduly about any intellectual procedure. But one moves in the 
safety zone of scepticism and flexibility appropriate to methods, if one sug- 
gests that the stage of an inquiry at which a particular method is pursued may 
determine its validity or fruitfulness. A questionnaire is likely to be pro- 
ductive at the end of a study and barren at its beginning. As the one from 
Tokyo signally illustrates, at a late stage a questionnaire will be much more 
acutely focussed, search out real situations instead of fictitious, be freer from 
question-begging assumptions and uncritical ambiguities. Inquiry based on 
mastery of existing materials will turn up problems for further question not 
only wholly unfamiliar to those subjected to the questionnaire, but often 
unsuspected by its draftsman in the initial stages of his study. Probably the 
bulk of all data in the sociological sciences is as yet only on the level of 
opinion. But opinion will be better elicited in the light of what tested knowl- 
edge there is; opinion will get its appropriate significance in the perspective 
of what may, without excessive self-deception, be called ascertained fact. 

All this, I suspect, is a verbose way of saying that there ought to be think- 
ing before questioning. Every trial lawyer knows that, if he knows anything. 
Yet there is no truer truism than the frequent neglect of truisms. Public 
investigations of the highest import often lamentably fail because counsel 
begin public inquiry without that adequate preparation whereby what is 
privately known is publicly revealed. Asking questions is the easy and obvi- 
ous but usually the self-defeating way. Such sloth and unimaginativeness, 
such failure to quarry in the dark recesses of existing materials, have also 
characterized too many attempts at legal research. Perhaps it has latterly 
been too easy for us. The shallow ways of prosperity have also infected the 
world of scholarship. In the ballyhoo decade, money may have been too 
readily available and elaborate questionnaires, with all their seeming validity 
as quantitative truths, too tempting. A tighter money market may well turn 
out to be a blessing to scholarship. We may be compelled to have more reli- 
ance on thought than on Hollerith machines. ‘“ Mankind is as lazy as it dares 
to be.” Thrown back upon their native resources of insight and imagination, 
scholars in the sociological fields may perchance make as great conquests as 
did Pasteur with his meager material equipment. 


F . 
Harvard Law School. FELIX FRANKFURTER 
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Justice OLIVER WENDELL Hoimes. By Silas Bent. New York: The Van- 
guard Press. 1932. Pp. xi, 386. $4.50. 


Rarely, perhaps never before, has an American judge received the amount 
of front-page notice accorded in recent years to Mr. Justice Holmes. It 
probably follows that any biography of the Justice may expect sufficient sale 
to be commercially successful for its publishers. Hence this book. 

Let us concede that Mr. Bent is an accomplished writer and journalist. Yet 
there are some tasks in the field of letters for which these talents are insuffi- 
cient qualification. The public life of Mr. Justice Holmes derives significance 
from researches in the origins of law, contributions to legal science, and the 
subtle molding through persistent and forceful pressure of attitudes of the 
Supreme Court toward constitutional problems. To analyze or evaluate such 
accomplishment —even to talk about it without committing elementary 
blunders — requires in author or editor some specialized knowledge of the 
field of activity involved. 

It is a little rasping to read that the Justice is in sympathy with “ the collec- 
tion of employers’ liability.” 1 As one reads on, one realizes that a properly 
qualified person would know, or would know how to find out, that there are 
two “ Legal Tender Cases,” that Mr. Justice Gray wrote the opinion in the 
second, but did not write the opinion in the first —ten years before he was 
appointed to the bench.? But it is in the treatment of the dissent in Truax v. 
Corrigan * that the depths are plumbed. That case is stated as follows: 


“In 1916 the employes of a restaurant in Bisbee, Arizona, struck; and by picketing, 
handbills and banners they informed the public that the employer was ‘ unfair.’ 
The owner vainly sought an injunction and appealed to the Supreme Court, 
invoking the ‘ due process’ clause of the Fourteenth Amendment.” 4 


Not a suggestion, be it observed, that there was a state statute involved and 
that the problem was its constitutionality. So far as appears from this book 
Truax v. Corrigan involved the question whether, as a matter of equity juris- 
prudence, certain activities of striking employees should be enjoined at the 
suit of the employer. If there is one doctrine for which Mr. Justice Holmes 
has always fought — and perhaps his heaviest blow was delivered in this very 
case —it is that there is every difference in the world between the rights of 
individuals by the judge-made law and the power of legislatures to change 
them. Were he to read this book, it would be bitter to find his biographer 
neglecting that most fundamental of all distinctions in applying the Consti- 
tution. 

But put legal matters aside, for to many ® these difficulties will not be 
apparent or important, and consider this book as the life story of a certain dis- 
tinguished American named Holmes. Chapters two to eight and fragments of 
other chapters deal with the period before appointment to the bench in 1882. 
The biographer gives us a picture of Boston in the days of high snobbery, of 
the Wendells and the Jacksons, of Oliver Wendell Holmes, Sr., of Henry 
Adams, of William James. He tells us all about the Civil War and the 
Twentieth Massachusetts and the battles in which it was engaged. He de- 





1 P. 187. 8 257 U.S. 312 (1921). 

2 P. 245. # P. 290. 

5 See Book Reviews, Boston Transcript, March 26, 1932; N. Y. Times, 
March 13, 1932. 
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scribes The Dixwell School and Harvard. In short, the background is a 
finished product. And then occasionally one seems to glimpse a ghostly figure, 
dimly outlined, moving across the scene. This is the Justice. It is a little 
hard to believe that adequate research would not have unearthed more actual 
data concerning the first four decades of his life than are revealed in this book. 
Or, alternatively, if such data can not be ascertained or revealed, there is little 
excuse for writing this portion of the book at this time. 

The same may be said with increased emphasis as to the life of the Justice 
in the later years. His has been the genius for great friendships. Brilliance 
and charm, humanness and warmth, have brought him the affectionate respect 
of many of the foremost thinkers and public characters of several generations. 
The contact of flint and steel has produced the inevitable flame. But the 
correspondence for which these friendships are responsible, which will some 
day take its place among the treasures of literature, plainly can not be put in 
print without impropriety during the life of the Justice — perhaps not in the 
lives of half a dozen other persons. 

The publisher’s advertisement declares that this is not an “ authorized biog- 
raphy.” If by this it is meant that the Justice did not authorize its production, 
the statement is probably true. If, however, it is meant to suggest that the 
treatment is objective and that uncritical adulation is avoided, the connota- 
tion is not justified. Rarely since the vogue of the Rover Boys and the 
products of Horatio Alger, Jr., has a character possessing qualities so ex- 
clusively admirable appeared in print. Filial piety is a virtue; so there is no 
suggestion that the relations between Poet and Justice were other than tender, 
despite pretty generally public knowledge to the contrary. Early rising is a 
quality of Alger heroes; so, in this book, though certainly not in the flesh, 
the Justice rises early. Superlative is heaped upon superlative with reference 
to the Justice’s judicial opinions with never a suggestion that some of his 
admiralty decisions have not received universal acclaim,” that some of his 
decisions in the law of torts have been severely criticized,’ or that O’Malley v. 
The Twenty-Five Associates ® represents as clean-cut a judicial sin as one is 
likely to find in modern appellate courts. Praise is given for a Massachusetts 
decision in which a “ porch ” was differentiated from a “ portico ” by a “ neat 
distinction and nice discussion.” 1° Let there be no misunderstanding: this 
reviewer yields to no one in admiration and affection for the Justice. But 
saccharin is not appreciation. Juridical canonization should be awarded in 
spite of the showing of advocatus diaboli, not in his absence. 

The book contains minor annoyances, most of which could have been avoided 
by competent editing or proof-reading. Emerson’s advice to young Holmes 
that “ When you shoot at a king, you must kill him ” is explained for those 
under the mental age of ten by the interpolation of a preceding sentence. 
Perhaps the best of the Holmes anecdotes — that concerning Mr. Justice Day 
and his strapping son—is ruined by substituting “of” for “ off.”1* The 





: See Hough, Admiralty Jurisdiction — of Late Years (1924) 37 Harv. L. Rev. 
“ See Hudson, The Turntable Cases in the Federal Courts (1923) 36 Harv. L. 
~~ jen ten 471, 49 N. E. 641 (1898), 178 Mass. 555, 60 N. E. 387 (1901). 

1 P. ng 12 P. 270. 





1438 HARVARD LAW REVIEW 


crier’s call at the opening of a session of the Supreme Court is grossly mis- 
quoted.'* Here an essential “not” is omitted from a quoted opinion; ** 
there a case is miscited.15 “ Illusion ” is written for “ allusion.” 1 Mr. Justice 
Homes (sic) is said to have kept his docket in the Supreme Court in long- 
hand 17 — which is true only if doctrines of agency are applied to the long- 
hand of his secretary. And so on. 

There are available two collections of the opinions of Mr. Justice Holmes,** 
two volumes of his legal essays,!® one of his speeches,”° and a volume of essays 
on the Justice by Mr. Justice Cardozo, Professor Frankfurter, and others.** 


W. Barton LEACH. 
Harvard Law School. 





PRINCIPLES OF LocaL GOVERNMENT Law. By W. Ivor sities London: 
University of London Press. 1931. Pp. 263. 6s. 


LocaL GOVERNMENT IN THE MODERN CONSTITUTION. By W. Ivor Jennings. 
London: University of London Press. 1931. Pp. viii, 75. 3s. 


THE DEVELOPMENT OF LocaL GOVERNMENT. By W. A. Robson. London: 
Allen & Unwin, Ltd. 1931. Pp. 362. 12s. 6d. 


The two volumes by Mr. Jennings supplement each other. One gives an 
outline of local government law in the English legal system, while the other 
discusses the relations between the local authorities and the central administra- 
tion. The brief treatise on local government law explains, first of all, the 
development of county and municipal institutions in England with special 
reference to the principal related statutes enacted during the nineteenth cen- 
tury. The present organization of the local governments of England with an 
explanation of their respective powers is then set forth. Special attention is 
given to the sources of these powers, whether by general acts, special acts, or 
provisional orders. A well written chapter! is devoted to the methods of 
central administrative control over the local authorities and in another ? the 
mechanism of control by the courts through the issuance of writs is discussed. 
The book is a manual and does not take the reader far below the surface; but 
it is well arranged, accurate, and will be useful to those who desire to obtain, 
in concise form, a survey of the subject. 

The scope of Mr. Jennings’ smaller monograph is more restricted. De- 
centralization and bureaucracy are its special topics of discussion. One por- 
tion of the book is concerned chiefly with the ways in which powers are 
devoived by the central government upon the local authorities. In the author’s 
opinion the existing mechanism is fundamentally defective and quite unsatis- 


18 P. 268. 

14 P. ror. 

15 Pp. 185, 370. Plant v. Woods, 176 Mass. 492. 

16 P. 263. 

17 P. 303. 

18 REPRESENTATIVE OPINIONS OF Mr. Justice Hotmes (Lief, editor, 1931) ; 
Tue DissENTING Opinions OF Mr. Justice Hotes (Lief, editor, 1929). 

19 THE Common Law (1881); Cottectep LecAL Papers (1920). 

20 SPEECHES OF OLIVER WENDELL Hotmes, Jr. (1913). 

21 Mr. Justice Hotmes (Frankfurter, editor, 1931). 


1 Chapter 2. 2 Chapter 4. 
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factory; he would alter it by considerably relaxing central control.* His dis- 
cussion of what Professor Dicey called ‘“‘ The Rule of Law ” in England is brief 
but incisive.* Short chapters cover the problems of administrative law in the 
English courts® and of the “ Prerogative Writs,” ® which are the normal 
English methods for challenging the legality of an act performed by a public 
authority or of compelling it to carry out its duty. Mr. Jennings believes 
that England ought to have a system of administrative courts with judges 
specially trained in that branch of jurisprudence as they are in France. 

Mr. Robson’s volume is in part historical, but in larger part critical and 
constructive. The weak features in the present system of English local gov- 
ernment are analyzed and suggestions for remedying them made. In general, 
the author thinks that considerable reconstruction is needed and he points 
out in some detail how this may best be accomplished. An excellent chapter,’ 
for example, considers the municipal civil service, its workings, and the ways 
to better it. Public health administration furnishes Dr. Robson with another 
theme for trenchant criticism of existing methods and clear proposals for im- 
provement. A concluding chapter deals with the auditing of local accounts,® 
a topic on which his previous writings ® makes the author an authority. This 
book will be of real value to students of English public law. 


Wrii1AM B. Munro. 
Pasadena, California. 





CASES ON SURETYSHIP. By Morton C. Campbell. Cambridge: Published by 
the Editor. 1931. Pp. viii, 534. $5.00. 


It is natural to contrast a casebook treatment of suretyship with the treat- 
ment of that subject according to the so-called functional approach. The 
functionalist examining suretyship cases from the point of view of credit 
extension and collection from insolvent estates, for example, is interested only 
in the achievement and administration of a security device. He disregards 
much of the doctrine of suretyship as irrelevant. But the editor of a casebook 
on suretyship must include this material since he treats suretyship as a con- 
cept and a body of doctrine. Furthermore, he must include decisions which 
courts have rationalized on principles of suretyship, although they obviously 
do not involve suretyship undertakings but are, at most, vague analogies. 
Such a casebook contains chapter and section headings on such topics as sub- 
rogation and contribution, under which appear cases unrelated with respect to 
the interests of the parties concerned; the mutual affinity of these cases is 
found in an arbitrary judicial translation of problems into suretyship situations 
in order painlessly to invoke the doctrines of suretyship for their solution. 
Specific instances are the creditor-beneficiary cases,? certain mortgage cases,* 





° Fs. 2s, C..s. 7 P. 241 et seq. 

# Pt. TIT, c. 2. SP, 382, 

e 2s. 3en, €. |3, ® Tue Law oF Locat GoveRNMENT AuDIT (1930). 
6 Pt. Il, c. 5. 


1 See, e.g., SturcEs, Cases ON CREDIT TRANSACTIONS (1930). 

2 Pp. 47, 124. See Note (1925) 38 Harv. L. Rev. 502. 

8 Pp. 86, 89. A New York case is a good recent example. DiGiovanni v. 
Giliberto, 139 Misc. 616, 248 N. Y. Supp. 82 (1931). See Note (1921) 21 Cor. L. 
REv. 470; (1929) 43 Harv. L. REv. 147. 

















1440 HARVARD LAW REVIEW 


and the contests for preferment between owners of negotiable securities wrong- 
fully repledged by a common bailee.* Such interpretations give rise to the 
pseudonyms “ quasi-suretyship ” and “ real suretyship,” and lead courts to say 
for the purposes of their decisions that since a suretyship virtually exists, it 
does exist. Unfortunately, courts are not consistent in treating these situations 
as suretyship and confusion accompanies their efforts.® 

The functional approach to suretyship situations offers advantages which 
the doctrinal treatment lacks. Students are shown the relationship between 
this and various other methods of secured credit extension and of the admin- 
istration of these credit devices. They are not diverted from their main 
objective by pursuit of a doctrinal development in unrelated fact situations. 
But the student trained under the conceptual approach learns much that is 
omitted in the functional courses. A guess that he becomes more familiar 
with legal theory as it is actually understood and manipulated by the courts 
is probably safe. The choice between these two methods of approach marks 
a definite parting of the ways and is not easy to make. 

Professor Campbell’s casebook is admirably suited to the doctrinal ap- 
proach. His cases are for the most part very recent and duly acknowledge the 
modern importance of the corporate surety. In his first chapter, in fact, he 
includes material on the alleged change wrought in legal doctrine by the 
advent of the compensated surety. He is apparently not impressed by much 
of the current opinion regarding the significance of this innovation and ac- 
cords it the incidental treatment it deserves. It would seem, however, that 
the new credit insurance should receive more attention than a single sentence 
in a footnote. The omission of the usual cases on the capacity of parties to 
contract, offer and acceptance, consideration, and other elementary concepts 
of contract law is clearly no disadvantage. The problem of construction of 
the suretyship contract, however, is recognized and adequately covered in the 
first chapter by cases and citations of recent legal literature. 

In his preface Professor Campbell pays a gracious compliment to the late 
James Barr Ames, acknowledging the assistance derived from his classic case- 
book on suretyship. In one respect, at least, the editor might have paid his 
preceptor the sincerest of all compliments by imitating his treatment of the 
material on rights of the creditor in security held by the surety.’ Professor 
Campbell reprints several American cases and relegates to a footnote discus- 
sion two very important English cases fully reproduced by Ames. Who can 
refrain from wishing that the editor had put such cases as Harlan County v. 
Whitney ® in a footnote with a comment or two indicating their meager nature 
and that he had included The Royal Bank of Scotland v. The Commercial 
Bank of Scotland ® and Sheffield Banking Co. v. Clayton as completely as 
Ames reproduces them? The reviewer can not read the opinion in Harlan 
County v. Whitney without a feeling of extreme annoyance; while he finds 
the opinions in the two British cases, particularly those in the Scotch case, 
intellectually stimulating. 





4 Pp. 170-81. 
5 Note (1925) 38 Harv. L. REv. 502. 
 P. 23. 


7 Ames, CASES ON SURETYSHIP (1901) 620 et seq. 

8 65 Neb. 105, 90 N. W. 993 (1902); p. 214. 

® The opinions of the Scotch Court of Sessions as well as those of the House 
of Lords would be preferable. 8 Sess. Cas. 805 (1881), 7 App. Cas. 366 (1882). 

10 [1892] 1 Ch. 621. 
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The editor has arranged his material efficiently and with discrimination. In 
part one he deals with the rights of the creditor or obligee, treating incidentally 
under this heading some of the material to which reference has already been 
made. In part two, on relations between obligors, he covers the most im- 
portant aspects of the course including reimbursement, subrogation, exonera- 
tion, and the contributory aspects of these categories; sub-suretyship; rights 
of creditors and co-sureties in security held by a surety; and bankruptcy and 
insolvency. The third part, beginning with the chapter on the Statute of 
Frauds, deals with the surety’s defenses against the creditor or obligee. In 
addition it covers absence of enforceable principal obligation; extinguishment 
and suspension of preéxisting obligation; surrender, loss, and impairment of 
security; creditor’s variation of risk; set-off, counterclaim, and recoupment; 
creditor’s failure to use funds; and creditor’s failure to disclose material 
facts. The reviewer, in teaching Professor Campbell’s casebook, found it best 
to follow the editor’s arrangement. A portion of the material following the 
Statute of Frauds in part three, while important, may be incidentally covered 
in connection with the more important earlier chapters. This permits an 
effective treatment of the course in the first three hundred thirty pages, an 
advantage to the instructor whose time is limited. 

An excellent feature of the book is the running commentary on the principal 
cases, achieved by the inclusion of a great many analogous skeleton cases with 
citations to the decisions from which they are adapted. These skeleton cases 
appear in problem form, unanswered, and are invaluable in creating a per- 
spective on the principal cases and in provoking class discussion between the 
instructor and those students whose curiosity is aroused by this suggestive 
material. The casebook is rendered doubly useful to teacher, student, and 
practitioner by thorough and copious footnotes including many legal periodi- 
cal citations. The omission of some of the outstanding discussions in the law 
reviews, for instance, that of Professor Corbin '' on third party beneficiaries 
of contractors’ surety bonds, leads one to think that the editor was occasionally 
too selective. 

The arrangement of the casebook undoubtedly adapts it to different teach- 
ing points of view. The sceptical satirist will find it as convenient a vehicle 
to carry his points and incidentally to review the subject matter thoroughly as 
will the legal fundamentalist to propound his hierarchy of doctrine. As a 
serviceable collection of cases for teaching the course of suretyship, this book 
should make a strong popular appeal. 

CHARLES O. GREGORY. 

University of Chicago Law School. 





READINGS IN Earty Lecat Institutions. Edited by William Seal Carpenter 
and Paul Tutt Stafford. New York: F. S. Crofts & Co. 1932. Pp. 

vii, 357. $3.00. 
This collection of readings on early legal institutions is compiled after the 
theory of Gaius, so largely accepted in legal research, that “ cuiusque rei potis- 
sima pars principium est.” To insure adequate treatment of the institutions 





11 Third Parties as Beneficiaries of Contractors’ Surety Bonds (1928) 38 
Yate L. J. 1. 
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whose beginnings are considered, a relatively few extended selections are repro- 
duced; and to gain continuity the materials have been restricted to those rela- 
ting almost exclusively to Indo-European institutions. The extracts are from 
such disparate sources as the works of Hobhouse, Fustel de Coulanges, Sohm, 
Maine, Lea, Neilson, the Law of the XII Tables, the Lex Salica, and the 
story of Burnt Njal. Each selection is accompanied by a prefatory, general 
note outlining the matter considered and giving further references. The 
topics include the conception of justice, religion and early law, the primitive 
institutions of Roman and Germanic law, the blood feud, the ordeal, wage 
of battle and the jury. 

It is doubtless well for students of “ history and jurisprudence ” to be en- 
couraged to take even a cursory taste of the stream of legal history. And 
in the selection of such a group of readings there admittedly is a leeway of 
taste which disarms those who might differ as to the choice. But save for 
some fifteen classic pages from Sir Henry Maine on the position of the king 
in early justice, the origins of the English common law are passed over and 
with them the work of Maitland, Ames, and Thayer, not to speak of such 
moderns as Woodbine and Bolland. It really is a question whether even the 
most callow student of history should be encouraged to obtain his view of 
the origins of legal institutions in such extensive homeopathic doses as this 
compilation provides, perhaps at the sacrifice of an intrusion into the works 
of a Brunner, a Liebermann, a Wlassak, and thus perchance into the fontes 
themselves. Neither the selections nor the notes are a sesame to modern 
scholarship on the topics treated. The compilation is no more than a preface 
to the mysteries of legal origins, institutional, ideological, and procedural and, 
we suspect, is not intended as an introduction to the serious study of legal 
history but rather for the literary delectation of our college youth. 


HEsseEL E. YNTEMA. 
The Institute of Law, 
The Johns Hopkins University. 





THE MAIN INSTITUTIONS OF ROMAN PRIVATE Law. By W. W. Buckland. 
Cambridge: At the University Press; New York: The Macmillan Co. 
1931. Pp. xii, 410. $5.00. 


In our century of cultural self-sufficiency, Mr. Buckland must be regarded 
as the most distinguished Romanist of the English-speaking world. His unique 
place is in no small measure due to the quality of his expression, which is amaz- 
ingly terse without loss of clarity. Mr. Buckland writes with an economy that 
is remindful of Flaubert, though he speaks in a language that lacks the gor- 
geous, full adjectives that are so useful to the French. This is a style which 
must be the consequence of severe intellectual processes and of scrupulous 
literary discipline. Although Mr. Buckland’s manner is often too bare, and 
sometimes he seems to forget that Roman law actually had something to do 
with Romans and was not invented by them for the diversion of future gen- 
erations of teachers of law, only infrequently does his metallic prose seem 
harsh. In part, too, his style is attractive because he introduces into English 
something of the manner of the continental civilians, who have established 
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not only systems of law, but an aesthetic tradition. Mr. Buckland is among 
the very small group of jurists whose literary manner is worthy of the notice 
of laymen. 

This new book is intended to take the place of the author’s Elementary 
Principles of Roman Private Law,! which is now out of print. Both books 
are institutional, but the plan of the new work is more systematic and its 
scope somewhat wider. His Textbook of Roman Law? is, of course, not 
superseded even though the new text indicates some changes from the views 
advanced in the monumental volume published over a decade ago, for which 
the Harvard Law School in 1922 awarded Mr. Buckland the James Barr Ames 
Prize. 

Among the most commendable discussions in the new book is that relating 
to representation,® a subject usually slighted because there was no such 
Romanist conception. Mr. Buckland’s suggestion that culpa in contrahendo 
is an instance of absolute liability * should not be open to question. Surely 
the reason for an offeror’s death is immaterial if its occurrence during the 
time when an offeree is performing a task with the view of acceptance ter- 
minates the power to accept the offer. While the treatment of horizontal 
ownership ° is limited to the case of horizontal ownership above the surface, 
the discussion is interesting in view of the need for some such concept today — 
“co-operative ownership ” of apartments in Philadelphia, “ air rights” over 
steam railway tracks in New York, oil and gas “leases” in Louisiana. In 
accord with civilian ideas the author treats state expropriation, although in 
this country eminent domain is usually considered ° as a part of public, rather 
than private, law. Interesting observations are made on the influence of the 
rule restricting family fidei commissa to four generations upon the drafting of 
the statute De Donis by Bereford.” 

The new volume contains an annoying implication that consideration in 
the Anglo-American sense was recognized. The possibility that causa af- 
fects not only conception ° but performance as well is not taken into account,!® 
though the Louisiana civil code +4 has maintained this position for about a 
century. A like shift in significance in the Anglo-American use of the old 
word “ consideration’ and the more modern phrase “ failure of considera- 
tion ” should also be noticed. No satisfactory explanation of the possession 
of the pledgee is given; 1* and the same intellectual difficulty exists in the 
provision of the French civil code 1* which protects from the attack of owners 
the possessors of movables which have been acquired through wrongdoing 
intermediaries.'* Yet the test is supposed to be animus domini. The refer- 
ence to the potestative condition 1° is inadequate; such elements as subjectiv- 





1 saaest: . - 103. 

2 (1921). + 233. 

3 P. 161. 8 Pp. 277, 285, 294; cf. p. 254. 
4 P. 326. ® P. 253. 

5 P. 104. 


10 6 PLANIOL ET RiPERT ET ESMEIN, TRAITE PRATIQUE DE Droir Civit FRAN- 
GAIS: OBLIGATIONS (1930) pt. I, n° 253, 410, 411. 

11 La. Crv. Cope (Dart, 1932) art. 1899. 

12 P. 105. 

13 C, cIv. FRANG., art. 2279. 

14 See 1 Corin ET Capirant, Cours ELEMENTAIRE DE Drorr Civit FRANGAIS 
(7° éd. 1931) n° 896. 15 P, 226. 
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ity in declaration of will, retroactivity of condition, conservancy power of 
conditional creditor, unilateral will, and good faith complicate the problem. 
One must be careful to observe that the phrase “ intensely individualistic ” 1° 
is not used in the American sense when employed to describe a legal system 
which limited disposition and ultimately allowed Jlaesio enormis to upset 
transactions. Maine’s generalization on the progress from status to contract 
is taken 17 without regard to Dean Pound’s elaborate critique.'* The question 
of the relation of error to warranty is not considered, although a discussion 
would have been extremely useful, for it is quite likely that the concept of 
warranty as such will disappear from future codes. The discussion of error in 
traditio ‘® might have led to discussion of a similar problem in fraud when the 
wrong document is presented for signature. It is difficult to reconcile the opin- 
ion that the traditio failed for error with a passage in the Textbook; ?° but at 
least there is no hint that the absurd Anglo-American distinction as to the 
effect of error of person on ¢raditio inter absentes and on traditio inter prae- 
sentes is to be acknowledged.” The distinction between iusta causa and 
bona fides ?? might have been maintained more vigorously. 

It would seem that the concept of the legal transaction, which articulates 
capitalistic law, deserves mention in an institutional work, even though the 
reference would be a divergence since the conception is a modern working 
over of Roman materials and is not itself Roman. However, Mr. Buckland 
does give a brief contrast of Roman and English equity ?* which is incom- 
parable. Unfortunately he discusses bonitary ownership ** without adverting 
to Justinian’s supersession of “ legal ” with “ equitable ” ownership,”> though 
he does refer to the English “ fusion.” 2® Mr. Buckland is not the only 
civilian who overlooks the significance of the abolition of the dual system of 
law. M. LePaulle’s recent suggestion 27 that the Anglo-American trust device 
be received into France disregards article 1321 of the French civil code, 
which maintains Justinian’s accomplishment. 

It is rather grim that there should be an attempt to receive the common- 
law technical trust into the civil law at the very time that the common law 
discovers that the trust is really nothing more than a device of representation 
simulated as something else.2* As soon as the trust is regarded as a simula- 
tion the concept ceases to have merit, and the real problems emerge. 

Mr. Buckland’s qualifications would suggest for him a task that he has not 
yet attempted —to analyze the materials used by von Savigny in the first 





16 P. 22. 

17 P. 238. 

18 PounpD, INTERPRETATIONS OF LEGAL History (1923) 53. 

19 P, 128. 

20 TeExTBOOK OF RoMAN Law (1921) 230. 

21 Phelps v. McQuade, 220 N. Y. 232, 115 N. E. 441 (1917). 

22 Pp. 112-24. 

28 Pp. 7, 8. 

24 P. 97. 

25 Cope 7.25. 

26 Pp. 8. 

27 Le PAULLE, TRAITE THEORIQUE ET PRATIQUE DES TRUSTS EN Droit INTERNE, 
EN Drorr Fiscat ET EN Droir INTERNATIONAL (1932) 353, 389, Book Review 
(1932) 31 Revue TRIMESTRIELLE DE Droir Civit 104, 106. 

‘ eS Baker v. Archer-Shee, [1927] A. C. 844; Archer-Shee v. Garland, [1931] 
Ns, SES. 
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volume of his System 2° in order to give the English-speaking jurists a theory 
of Romanist interpretation of statutes and of their productive value. Cer- 
tainly, the popularity, though not entirely avowed, of the texts and the trans- 
lations in Science of Legal Method *® in jurisprudential discussion of the 
last few-years is some indication of the demand that exists for Romanist 
theories of methodology. The need will become urgent as the drafts of the 
Restatements of the American Law Institute become definitive. This is the 
Roman law of which Mr. Buckland has not yet written, and which, if he does, 
will disclose the intellectual gap that exists between the opinion of Mr. Justice 
Cardozo in South & Cent. Commercial Co. v. Panama R. R.,** and that of 
Mr. Justice Holmes in Gooch v. Oregon Short Line Co.,’* and will reveal the 
importance of Rhode Island Hospital Trust Co. v. Brigham,®* and of En- 
carnacion v. Jamison.** 
MITCHELL FRANKLIN. 
Tulane Law School. 





THE JupDICIAL Process IN Tort Cases. By Leon Green. St. Paul: West 
Publishing Company. 1931. Pp. xx, 1900. $7.50. 


For a collection of lively and interesting cases on torts this volume is 
unexcelled. The cases are almost uniformly reported in full; editing and 
excision have been reduced to a minimum. Most of them are of recent date 
and with few exceptions they present situations which attract and hold the 
reader’s attention. The editor’s footnotes are discriminating, suggestive, and 
helpful. The references to annotations and periodical literature are numerous, 
yet choice. Although the field covered is wide and the chapter headings 
unusual, the excellent index makes search easy. Its usefulness as a reference 
book is fully sufficient to justify its publication. 

The editor’s labors have been directed, however, to a different end. The 
volume is intended as a casebook for first-year law students. But while the 
qualities mentioned are attributes of an excellent casebook, the pedagogical 
utility of a casebook is not determined solely by them. Method of presenta- 
tion and scope of content are important features. As to theso, the editor 
states that his experience with tort litigation, both as practitioner and teacher, 
has led him “ to the conclusion that the significance which tort cases have for 
law students is to be found in the numerous processes which courts employ in 
dealing with them. In any particular case: (1) How does the judicial process 
operate? (2) Why does it operate one way rather than in some other?” The 
title for the volume was deliberately “chosen” in order “to identify the 
subject-matter for study ” upon which the student should focus. The pres- 
entation is said to be “ for the study of the judicial process as a whole rather 
than simply the integrity of some of its doctrines, theories, etc.” — “a de- 
parture from the usual casebook study.” Hence, the editor has abandoned the 
traditional chapter headings. ‘“ Interests, Harms, and the Protection given by 





29 y SaviGNy, SYSTEM DES HEUTIGEN ROMISCHEN RECHTS (1840) §§ 32-51. 
30 (1917). 

81 237 N. Y. 287, 142 N. E. 666 (1923). 

82 268 U. S. 22 (1922). 

33 42 R. I. 161, 106 Atl. 149 (1919). 

34 281 U. S. 635 (1930). 
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the Judicial Process — these are the larger concepts which form the basis for 
the various subdivisions into which the cases are grouped under descriptive 
headings,” such as Threats, Insults, Blows, Attacks, Wounds, Fights, Re- 
straints, etc.; Surgical Operations; Power Telephone and Telegraph, Water, 
and Gas Companies; Counties, Towns, Cities, Boards; Traffic and Trans- 
portation; Sales and Credit Transactions; Social Relations; Political Rela- 
tions; Professional Relations; Trade Relations. 

But the classification, states the editor, gives “no hint of the numerous 
operative processes disclosed by the materials.” It serves only to group the 
cases on the different subjects so as to permit comparisons between the proc- 
esses thus disclosed: 


“ (1) The materials reflect the intellectual instrumentalities employed in dealing 
with the cases so grouped —the theories and doctrines into which the cases are 
translated, the formulas by which they are poised for judgment, and the rules 
which are developed as a result of the decisions made. . . 

“ (2) [They] ¢ disclose how the various problems which arise are allocated to 
judge and jury, . . . the formulas, etc. which are employed in making the alloca- 
tion .. . [and] 

“(3) . .. the factors . . . which move courts to allocate various problems to 
judge or jury, to the employment of one formula rather than competing ones, 
and which control judgment itself as determined by the appellate judges rather 
than trial judge or jury.” 1 


This, then, is the scheme and object of the casebook. 

The classification of the cases on the basis of factual situations rather than 
legal doctrines or “ processes” doubtless must rest on the premise that the 
“ operative processes ” vary in the different situations and that the variance 
is accounted for by the differences in the facts which constitute the cores of 
the groupings. But on this hypothesis, the position accorded by the editor to 
a number of cases seems very curious. For example, Spade v. Lynn & Boston 
R. R.,? Dulieu v. White & Sons,? and Hambrook v. Stokes Bros.* are found 
between pages 115-121 in a section called Play, Practical Jokes, Conduct with 
Reference to Women in the first chapter which is headed Threats, Insults, 
Blows, Attacks, Wounds, Fights, Restraints, etc. These cases are grouped 
with rape cases, presumably because women were the plaintiffs in all and be- 
cause pregnancies were generally involved. The famous Polemis case® is 
placed in a section entitled Waterway Traffic, of the chapter called Traffic and 
Transportation, along with Ploof v. Putnam" and Vincent v. Lake Erie Trans- 
portation Co.® Not until page 1054 in the section on Passenger Transportation 





1 Pp. iii-v. The “ materials” for which these qualities are- claimed consist 
exclusively of court opinions in reported cases. 

2 168 Mass. 285, 47 N. E. 88 (1897). 

8 [1901] 2 K. B. 669. 

4 [1925] 1 K. B. 141. 

5 In a footnote at p. 105, Dean Green states that the “ cases under this section 
involving the sensibilities of women are ordinarily known as ‘ fright’ or ‘ mental 
suffering’ cases.” While it is true that the “ mental suffering” cases generally 
involve women, their significance seems to be unduly restricted by a treatment 
of them as peculiarly relating to women only. But apart from this, there are 
certainly many differences between such cases and rape cases which make it 
inappropriate to treat them together. 

6 In re Polemis and Furness, Withy & Co. Ltd., [1921] 3 K. B. 560. 

7 8x Vt. 471, 71 Atl. 188 (1908). 

8 tog Minn. 456, 124 N. W. 221 (1910). Is the fact that in all three cases 
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in the same chapter is the very significant Palsgraf® case reached. This 
section includes cases of suits by passengers in railroad trains, airplanes, build- 
ing elevators, and taxicabs, and also by non-paying guests in private pleasure 
automobiles. It includes a case in which the suit was against the employer of 
a truck driver who drove his truck onto a sidewalk and into a frame building 
in which the plaintiff was standing and was consequently injured.1° The case 
falls in that section apparently because the frame building was a “ waiting 
room or passenger station” for an electric railroad, where the plaintiff was 
waiting for a train, and the accident resulted from collision with a train, due 
solely to the truck driver’s negligence. 

In the latter part of the volume, the classification shifts from the extremely 
factual to the conceptual.1!_ Thus under the topic Harms of Appropriation 
is a chapter entitled Personal Services, Photographs, Names, Privacy. It 
comprises cases in which women, deceived into believing that they were 
validly married, sued their fraudulent “ husbands” for the value of their 
“ services ” while they lived together; cases in which plaintiffs’ photographs 
were used by the defendants without authority in advertising defendants’ 
wares; shadowing and wire tapping cases; a case in which the holder of an 
exclusive license to take photographs at a dog show was seeking to enjoin the 
publication of photographs taken without authority by another; a case in 
which Thomas A. Edison sued to enjoin the use of his photograph and signa- 
ture on the labels of a patent medicine. All these cases are related and fall 
within one chapter apparently because they are instances of “ Harms of 
Appropriation” to “Interests of Personality and Property.” While Mr. 
Edison’s suit is reported in this chapter with other suits for the unauthorized 
use of photographs, the case in which Tolley, an English amateur golfer, sued 
to enjoin the use of his name and caricature in advertisements of defendant’s 
candy, is placed in a chapter called Professional Relations under the topic 
Harms of Physical Impairment, Appropriation, and Defamation of part two 
of the book, titled Interests in Relations with Others. The difference is ap- 
parently that the use of Edison’s name and photograph involved only a “ free 
ride ” on his reputation, while the use of Tolley’s name and caricature might 
in addition have cast doubt on his standing as an amateur golfer. Yet, much 
more telling factual and doctrinal differences seem to be disregarded when 
Nixon v. Herndon ‘* and Nixon v. Condon ** are grouped, in the chapter called 
Political Relations, with libel suits against judges, lawyers, and newspapers. 

But the particular arrangement of cases does not appear to be of much 
importance in what is stated to be the author’s aim. His concededly proper 
object of revealing how the judicial process operates “ in any particular case ” 
has serious shortcoming, however, when made the exclusive object of a course 





ships were involved really the most significant one? If it is, and if the decisions 
are to be confined to ships, do they merit classroom attention? 

® Palsgraf v. Long Island R. R., 248 N. Y. 339, 162 N. E. 99 (1928). 

10 Robinson v. Standard Oil Co., 89 Ind. App. 167, 166 N. E. 160 (1929). 

11 It may be said that the classification in the earlier part is also “ concep- 
tional.” Is it not conceptual to treat rape and “ fright ” cases in the one category 
of “Conduct with Reference to Women,” or the Palsgraf case under “ Passenger 
Transportation,” or the Polemis, Ploof, and Vincent cases, supra notes 6-8, under 
“Waterway Traffic”? 

12 273 U. S. 536 (1927). 

13 34 F.(2d) 464 (W. D. Tex. 1929). After the publication of this book, the 
decision was reversed by the Supreme Court. 284 U.S. 601 (1932). 
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in torts. In “ any particular case ” the reported opinion may disclose as many 
“ operative processes ” as there are readers. But even if there be concurrence 
of opinion on what processes are disclosed, there are numerous factors which 
the reported opinions do not and generally can not disclose. The judgment 
may be the result of undisclosed imponderables such as the particular parties, 
the particular attorneys, the particular witnesses, judges, and jurors. Even 
a most thorough drilling in tort law can not, by itself, fit a student for the 
active practice of tort cases. 

The course in torts is peculiarly suitable, however, as an introduction to the 
ways of the law and legal development. The student should study not simply 
the processes in any given current case, but also the judicial process generally 
— the history, development, and change of ideas with respect to torts and tort 
liability. Individual cases should be studied not merely as particular private 
disputes, but as instances of larger social problems; and in the solution of 
social problems, if not of individual cases, general ideas are of major im- 
portance. Materials for study should present, therefore, not only decided 
cases but also, if possible, the factors which create the social problem. They 
ought surely to present the change and development of ideas following the rise 
and development of the problem. And they may even present the changing 
“climates of opinion ”’ with reference to the motives which actuate human ac- 
tivity and upon which the law of torts passes judgment. Dean Green’s case- 
book contains some very significant cases and some valuable classifications. 
But it seems to lack any attempt at historical and genetic development of ideas 
as to tort liability.* This want can be satisfied without surrendering the 
“ functional approach ” to the “ conceptual.” 

Harry SHULMAN. 

Yale School of Law. 





JosepH Hawtey, Cotontat Rapicat. By E. Francis Brown. 1931. New 
York: Columbia University Press. Pp. xii, 213. $2.75. 


Joseph Hawley is one of the forgotten figures of colonial history. The 
present volume is not an attempted resurrection by some over-enthusiastic 
but ill-advised antiquary. Rather, it is a serious study of the life of a man 
highly esteemed by his contemporaries, one who played an exceedingly im- 
portant part in the political strife that led to the Revolution, but who has 
been almost completeiy ignored by the abbreviated and stereotyped accounts 
that pass for “ history ” in the machine age. 

Hawley lived all of his life in Northampton, Massachusetts. He early 





14 A student cultured in tort law ought to be familiar with earlier forms of 
liability, with the development of liability in the actions of trespass and case. 
The equivocal year book case, I de S v. W de S (1348), with which this volume 
opens, and Cole v. Turner, 6 Mod. 149 (1704), which follows it, are quite without 
meaning when they are followed at once by cases in the second decade of the pres- 
ent century. Materials, not necessarily cases, ought to be presented on the develop- 
ment of the notions of liability for the consequences of one’s acts, liability for fault 
only, and liability as a method of adjusting losses at the least social cost. En- 
lightenment as to the development of the liability of manufacturer and dealers is 
hardly possible when Winterbottom v. Wright, 10 M. & W. 109 (1842), is followed 
immediately, as in this casebook, by MacPherson v. Buick Motor Co., 217 N. Y. 
382, 111 N. E. 1050 (1916). 
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attracted attention through his activities in the factional quarrel which re- 
sulted in the removal of Jonathan Edwards, and thereafter devoted himself 
to the practice of law, which he continued with such success that he was the 
leader of the western Massachusetts bar when the courts were closed in 1774. 
Naturally enough, he was prominent in town affairs, and during the last ten 
years or so of the provincial government, he represented Northampton in the 
General Court. There he was extremely active, and contemporary accounts 
show that he, Otis, and the Adamses were on practically every committee 
which drew up resolutions in the colonists’ cause. Hawley was easily the most 
important man in western Massachusetts, and only illness interfered with his 
attending the Continental Congress. This, and an inherited melancholia, cut 
short his usefulness. Although he served on some committees during the 
Revolution, and entered into the discussion on the Massachusetts constitution, 
he was largely inactive after about 1775 or 1776. 

There is some discussion in the present volume of the nature of Hawley’s 
practice, and for such light as it sheds on the legal activity of a colonial 
lawyer we should perhaps be grateful. But somehow the cases seem unreal 
as here presented. However dry a lawyer’s bread-and-butter work con- 
cededly is, it appears even drier when served up by the laity. This is not 
intended by way of criticism, but simply as a comment; a lawyer’s legal work, 
it seems, can not be properly treated by a layman. 

One minor matter deserves a word. Apparently it was not considered at 
all unethical for lawyers to advance all fees and charges until final judgment 
should be rendered.! The same practice seems to have obtained in Rhode 
Island.” 

FREDERICK BERNAYS WIENER. 

Providence, Rhode Island. 





THE TRIAL OF JEANNE D’Arc. By W. P. Barrett. London: George Rout- 
ledge & Sons, Ltd. 1931. Pp. viii, 352. 153s. 


This is the first scholarly and complete translation in English of the official 
manuscripts of the Trial of Jeanne d’Arc. It includes the original trial for 
heresy, the subsequent trial for relapse, and the documents which cover 
testimony given by witnesses concerning what Joan of Arc said or did subse- 
quent to her condemnation and immediately before her execution. This later 
testimony, however, was not authenticated by the papal notaries, and is not 
an integral part of the trial. Critics vary rather widely in their opinion of its 
accuracy and completeness. This translation does not include the trial for 
rehabilitation. The testimony taken in those proceedings during 1455 and 
1456 is extremely voluminous and does not represent legal evidence in the 
sense that it was testimony submitted in court during a serious contest. Prob- 
ably it is fair to say that in the original trial nearly everyone concerned was 
committed in advance to secure Joan’s conviction. In the trial for rehabilita- 





1 P, 63. 
2 See Providence Gazette, Jan. 21, 28, Feb. 4, 11, 18, 1764, where four attor- 
neys notify their clients to get executions from the clerk of court: “ for it can’t be 
expected that besides lying out of our Fees we can afford to pay the Officers, or 
advance any more Money for recovering other Men’s Debts.” 
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tion the situation was reversed, but with a further difficulty. In the first trial 
Joan was herself fighting conviction, while at the subsequent proceedings, oc- 
curring more than twenty years after the defendant had been condemned and 
executed, everyone was obviously working for a formal reversal of the 
original decision. 

Surely it is fair to say that the trial of Joan of Arc is the most famous trial 
in history for which we have authentic records and a detailed transcript of the 
testimony, together with the charges presented by the prosecution, the com- 
ments of the judges, and the final judgment with the court’s reasons for its 
decision. It is extraordinary that the official records of this trial lay ignored 
in the French national archives until the scholarly work of Jules Quicherat 
resulted in the accurate publication of a French translation of the trial in 
1841.1 Quicherat’s text has been the accepted standard, and remains so today 
except for the important contributions made by M. Champion in his edition 
in 1920.2, We have had no translation in English, except for that of Mr. T. 
Douglas Murray in 1902.° In this edition, the trial is given in dramatic and 
readable form, but the translation does not purport to be strictly accurate. 
For instance, the testimony in Mr. Murray’s translation is presented in the 
question and answer form, such as appears in our court records in American 
trials today. But the original record, certified by the papal notaries, was in 
narrative form with only occasional direct quotations from the testimony of 
the defendant. Furthermore, Mr. Murray’s edition made occasional omissions 
of the official record. Mr. Barrett claims with much fairness that whatever 
his rendition may lose in dramatic force, it gains in accuracy; * and, indeed, 
upon closer consideration, there may also be a gain in conviction and appeal 
to the reader, since it reveals the quality of the accused’s testimony and con- 
duct even though presented in the impersonal records of a prejudiced official 
tribunal. Although the answers of Saint Joan were not preserved in the 
original French, but were cast into the official Latin, and although the trial 
occurred more than five hundred years ago, there is such fire in every line of 
her testimony that the reader gives himself completely to the progress of the 
trial. 

For this accurate and complete text we are grateful. Indeed, it seems 
strange that we did not have such a text in English fifty years ago. But 
apart from the text, this edition is a disappointment. The introduction is 
interesting and helpful, as far as it goes, but it gives no critical explanation 
of trials for heresy under canon law, nor does it explain and evaluate the inci- 
dents of this particular trial. The editor has done scholarly work on the text, 
but his introduction is not a serious contribution from the historical angle 
and it fails to add in any way as a legal study. The book contains no footnotes 
in explanation of, or comment on, the trial; and no appendix gives critical 
notes or additional documents to explain and illustrate the material presented 
in the trial itself. We have excellent editions of various modern trials, though 
it is extremely unlikely that many of these trials will be remembered even a 
hundred years from now. The trial of Saint Joan is one of the few contribu- 
tions which the law courts have made to the literature of the world and the 





Proces DE CONDEMNATION ET DE REHABILITATION DE JEANNE D’ARC (1841-50). 
CHAMPION, LE PROCES DE JEANNE p’ARc (1920). 
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traditional knowledge of succeeding generations. Perhaps the greatest service 
that the present edition of the trial can render is to make clear the need for 
another, preferably by one who is both an historian and a lawyer trained in 
the canon and the civil law. There should be footnotes to the testimony, 
especially in instances in which the defendant, in response to certain articles 
of the accusation, replied in part that she had answered that matter in her 
preliminary examinations and she referred to these answers. Cross-references 
in the footnotes would make all this testimony readily useable, while at pres- 
ent our best biographers of Saint Joan show that they have not followed the 
testimony accurately. It is to be hoped further that this suggested edition will 
contain explanatory matter in critical notes at the end. Either in that place 
or in the introduction, the editor should put before the reader some account 
of legal procedure in a trial for heresy under the Inquisition, together with 
further legal and historical matter that will illuminate not only the procedure 
of the trial itself, but also the various statements in the testimony involving 
historical facts, religious beliefs, and traditional opinions, and likewise any 
psychical or other information that bears upon the testimony. Incidentally, 
such an edition of the trial of Saint Joan might be more valuable to the general 
reader than any biography of her we now possess. 

This trial is of especial interest to lawyers. It illustrates admirably Dean 
Pound’s teaching about the limits of effective legal action.5 Many of the most 
valuable and the most precious elements in personality and in social relations 
are not protected by the law at all. While the law protects certain family 
relations due to the interest of society in the family as an institution, it does 
not directly protect friendship or other personal interests that are not given 
fixed form through permanent social status. Trials for heresy involve judicial 
determination of a mass of religious and personal beliefs, which necessarily 
are of a private and delicate character. The early church was confident in 
its ability to handle these matters through the rough and tumble contest of 
an ecclesiastical trial. One may observe that all orthodox churches today are 
usually able to protect the integrity of their faith by various measures which 
do not involve them in trials for heresy. It is of striking interest, however, 
to read the trial of Joan of Arc in which the most extraordinary factors of a 
personal character, involving psychological, moral, and religious opinion that 
have proved baffling even to the wisest, were all in issue and bitterly con- 
tested in a formal trial where the defendant’s life was at stake. Study of this 
great contest, if it were properly aided by legal and historical scholarship, 
should serve to sober and enlighten students of the law and to aid lawyers in 


dently delimiting the sph f legal action. 
prudently delimiting the sphere of legal action Pau. L. ‘Save. 


Towa Law School. 
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ForENSIC CHEMISTRY AND SCIENTIFIC CRIMINAL INVESTIGATION. By A. 
Lucas. Second edition. London: Edward Arnold & Co. 1932. Pp. 324. 
$6.00. 


The chemist will find in this book a good introduction to the numerous 
ways in which his science may be of assistance in the administration of justice. 





5 Pound, Limits of Effective,Legal Action (1917) 3 A. B. A. J. 55. 
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The lawyer engaged in the discovery of crime and falsification will find in- 
valuable suggestions, although a few of the methods described might be 
involved and difficult to understand. The book treats briefly the methods of 
testing and investigation used in a great variety of situations requiring scien- 
tific detection: blood stains, clothing, counterfeited coins, documents, ex- 
plosives, fibres, firearms, poisons, etc. The volume does not purport to be 
an exhaustive study of these subjects, but it serves to show the possibilities 
of chemistry and other scientific examination in this field, and presents the 
ordinary tests available for different problems. A bibliography with each 
subject treated is an additional feature, facilitating further study. 


TREATY REVISION UNDER ARTICLE NINETEEN OF THE COVENANT. By Hoen 
Z. Hu. Privately printed. 1932. Pp. 74. 


This is a competent study of a subject which is alive both in legal literature 
and in political discussion. Article 19 of the Covenant of the League of 
Nations has evoked much discussion, but none of the commentators has stated 
its history and its possibilities more clearly than they are stated in this volume. 
The author’s suggestion that a permanent committee should be set up to aid 
the Assembly in applying the Article seems to be based on the hypothesis that 
there is some general desire for its application. Yet there is little to indicate 
that such a desire exists. One would be very sanguine to expect much action 
to be taken under a provision so vague and so delicate. 
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GROUND Wo Sp ey MURRAY HILL 
¥OR THE NEW RAILROAD 


On February 23, 1832, ceremonies on the slope of Murray Hill marked the breaking 
of ground for New York's first railroad — the New York &S Harlem. | In the presence 
of many distinguished guests, thirteen successive blasts were set off in the rock; and 
the President of the road, Fohn Mason, delivered an appropriate address. { Mr. 
Mason had risen from workingman to one of the city’s merchant princes and an au- 
thority on investments. He was one of the original Trustees of the New York Life 
Insurance and Trust Company, and a Director of the Bank of New York. 
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HE Bank of New York and Trust Company stands today as the 
oldest bank in America retaining its original name, and the first 
financial institution employing the word “trust” as part of its title. 
q It is particular to keep its facilities and services up to the highest 
standard of modern banking. And since it does not underwrite security 
issues, it can devote undivided thought to the selection of investments 
best suited to the needs of each client. 
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NEW YORK 48 Watt Street, New York 
CLEARING HOUSE 
MEMBERSHIP Uptown Office: 
setah <2 ONE Madison Avenue at 63rd Street 
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New York (twice) and Pennyslvania is indeed a worthy tribute to its 
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by 
DANIEL S. REMSEN, R. H. 
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REMSEN 

In addition to being a revision of 
the well known book on Wills, this 
new edition is the first real law 
book on the important subjects of 
Living Trusts, Insurance Trusts, 
and Trusts of all kinds. 
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